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[4110-12] 
Title 45—Public Welfare 


SUBTITLE A—DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL- 
FARE, GENERAL ADMINISTRATION 


PART 74—ADMINISTRATION OF 
GRANTS 


Amendments Primarily To implement 
OMB Circular No. A-110 


AGENCY: Department of Health, 
Education, and Welfare (HEW). 


ACTION: Final rule. 


SUMMARY: This amends HEW’s De- 
partment-wide grants administration 
regulation to implement OMB Circu- 
lar No. A-110 and to reflect changes 
made in OMB Circular No. A-102. 
Those two circulars are directives 
issued to Federal agencies by the 
Office of Management and Budget 
and prescribe uniform policies for ad- 
ministering grants. Circular No. A-102 
applies to grants to State, local, and 
Indian tribal governments, and Circu- 
lar No. A-110 applies to grants to non- 
governmental organizations. The ob- 
jectives of those circulars and conse- 
quently of this regulation are to stand- 
ardize and simplify grants administra- 
tion and to place greater reliance on 
the grantee’s own management sys- 
tems. 


EFFECTIVE DATE: August 2, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Matthias Lasker, Department of 
Health, Education, and Welfare, 
Room 513D, Hubert H. Humphrey 
Building, 200 Independence Avenue 
SW., Washington, D.C. 20201, 202- 
245-8901. 


SUPPLEMENTARY INFORMATION: 
On January 24, 1977, HEW published 
a notice of proposed rule making (42 
FR 4137) to amend its Department- 
wide general grants administration 
regulation, primarily in order to imple- 
ment OMB Circular No. A-110, 


“Grants and Agreements with Institu- ~ 


tions of Higher Education, Hospitals, 
and Other Nonprofit Organizations— 
Uniform Administrative Require- 
ments.” That circular was published 
by OMB on July 30, 1976 (41 FR 
32016). Circular A-110 adopted for 
grants to nongovernmental organiza- 
tions basically the same policies as had 
already been issued in Circular A-102 
for grants to States, local govern- 
ments, and Federally recognized 
Indian tribal governments. 

From September 13, 1974, to Sep- 
tember 12, 1977, Circular A-102 was 
temporarily designated as Federal 
Management Circular 74-7. On Sep- 
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tember 12, 1977, it was revised and re- 
issued by OMB at 42 FR 45828 under 
its original designation of A-102. The 
main effect of that revision was to 
make A-102 consistent with A-110: 
There are now very few substantive 
differences between the two OMB cir- 
culars. HEW anticipated this situa- 
tion, and actually drafted its January 
24, 1977 notice of proposed rule 
making on the assumption that the 
two circulars would soon become 
almost identical in substance. 

HEW received numerous comments 
in response to its notice of proposed 
rule making. Most came from grantees 
or from organizations representing 
groups or classes of grantees or sub- 
grantees. 

Except for the last few paragraphs, 
the remainder of this preamble will 
consists of summaries of the substan- 
tive comments; a response to each of 
these, including a description of any 
changes made in the amendments as a 
result of the comment; and descrip- 
tions of additional changes made as a 


‘result of further internal review or in. 


response to the general thrust of the 
comments. The comments with their 
responses and the additional changes 
are grouped according to the subpart 
of this part 74 to which they refer. 
Comments and changes affecting the 
part as a whole are presented first. 

In addition to the changes described 
specifically, a great many changes 
have been made throughout to in- 
crease clarity, readability, and preci- 
sion and to reduce the burden of com- 
pliance as much as possible. 

No change is being made at this time 
to the cost principles in appendices C, 
D, E, and F to this part 74. 


THE ISSUE OF SUBGRANTS 


Comment. Section 5 of OMB Circu- 
lar No. A-110 requires that its provi- 
sions be applied to universities, hospi- 
tals, and other nonprofit organizations 
when they are subgrantees under Fed- 
eral grants as well as when they are 
primary grantees. The purpose of this 
provision is to insure that subgrantees 
have the same rights and protections 
as do grantees. Consequently, the pro- 
vision intends that grantees, in their 
dealings with subgrantees, be subject 
to the same rules as HEW granting 
agencies dealing with grantees. The 
amendments should be changed so as 
to comply strictly with this provision. 


Nore.—On September 12, 1977, a similar 
provision was added to OMB Circular No. 
A-102, extending most of its provisions to 
subgrantees that are States, local govern- 
ments, or federally recognized Indian tribal 
governments. Thus, the gist of the. above 
comment has become pertinent to virtually 
all subgrantees, governmental as well as 
nongovernmental.) 


Response. HEW’s proposed amend- 
ments intentionally did not require 


States and other grantees to adminis- 
ter subgrants. strictly in accordance 
with the same standards that Federal 
agencies follow in administering 
grants. To do so, HEW felt, would be 
an unwarranted intrusion into the af- 
fairs of States and other grantees and 
could affect their ability to administer 
the subgrants effectively. 

Instead, HEW interpreted the provi- 
sion in question as placing a constraint 
on Federal grantor agencies, but not 
on grantees: Federal agencies could 
not impose subgrant requirements in- 
consistent with A-110 (or A-102), but 
grantees could do so in most cases. 

However, the above comment was 
obviously of extraordinary signifi- 
cance, since many of HEW’s largest 
grant programs involve extensive sub- 
granting and, in a sense, competing in- 
terests were at stake. On the one 
hand, the interest of grantees lies in 
not being compeled to observe the 
OMB rules when dealing with their 
subgrantees. On the other, the inter- 
est of subgrantees lies in having the 
same rights and protections as do 
grantees. 

After extensive consultation with 
OMB on this important and difficult 
issue, HEW concluded that the com- 
ment was valid. Therefore, these 
amendments have been changed to 
apply the OMB standards to the ad- 
ministration of subgrants, with only 
those few exceptions that were intend- 
ed by OMB. 

HEW also concluded that merely in- 
serting a simple general statement on 
this matter would leave too many 
questions open to _ interpretation, 
which would cause confusion and dis- 
putes. Therefore many specific provi- 
sions had to be changed so that their 
effect on subgrants would be clear. 

Many of these changes were simple 
to make. For example, in many provi- 
sions the term “grantee” has been re- 
placed by “recipient” (meaning grant- 
ee or subgrantee). Similarly the term 
“granting agency” has frequently been 
replaced by “awarding party” (mean- 
ing the HEW component awarding the 
grant or a grantee awarding a sub- 
grant). In some cases, however, it has 
been necessary to add special rules on 
this matter. 

Examples of the results of these 
changes are: 

1. States and other grantees will nor-. 
mally have to make advance payments 
to their subgrantees. 

2. States and other grantees may not 
terminate a subgrant without the 
agreement of the subgrantee unless 
the subgrantee has materially failed to 
comply with the terms and conditions 
of the subgrant. 

3. States and other grantees may not 
impose on subgrantees property re- 
quirements or procurement standards 
not authorized by this part unless the 
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requirements or standards are specifi- 
cally required by Federal law or Ex- 
ecutive Orders. 


OTHER GENERAL COMMENTS 


1. Comment. These _ regulations 
create additional tasks that extend 
into every phase of university adminis- 
tration and add to the indirect costs of 
research itself. These tasks are dictat- 
ed by OMB Circular No, A-110, not 
HEW. The property rules are particu- 
larly complex and burdensome. 

Response. This comment has been 
brought to the attention of OMB. 

2. Comment. The additional imple- 
menting procedures that will be fol- 
lowed by HEW after these amend- 
ments are issued are not clear. Gran- 
tees are going to be very confused. 
The proposed HEW implementation of 
OMB Circular A-110 only serves to 
strengthen concern that, OMB Circu- 
lar No. A-110 and its implementing 
instructions as issued by various spon- 
soring agencies will complicate rather 
than simplify grant administration. 

Response. Following the amend- 
ments to this part, HEW granting 
agencies will issue conforming changes 
to both grant program regulations and 
their manuals for grantees. Wherever 
feasible, these conforming changes 
will consist of simply eliminating lan- 
guage on topics covered by this part. 

3. Comment. Where the OMB circu- 
lars. provide a choice of alternative 
rules, the proposed amendments 
would permit individual HEW grant- 
ing agencies to make the choice. This 
high degree of latitude permitted to 
HEW granting agencies weakens the 
principles of standardization. HEW 
should enforce uniformity among its 
granting agencies by electing in each 
case a single alternative for the entire 
Department. 

Response. HEW believes that it is es- 
sential for its granting agencies to 
retain the choice of alternatives pro- 


vided by the OMB circulars. In this re- 


spect, HEW is in much the same posi- 
tion as was OMB in issuing the circu- 
lars. OMB included alternatives on 
some issues because of the many legiti- 
mate differences in grants across the 
Federal Government. And _ taking 
HEW by itself, the variety of pro- 
grams is still too great to permit a 
single rule on every issue for all pro- 
grams. 


SuBPART D—RETENTION AND ACCESS 
REQUIREMENTS FOR RECORDS 


1. Comment. The requirement for 
grantee or sugrantee access to records 
of a contractor under an HEW grant 
should be deleted because it is not re- 
quired by OMB Circulars No. A-102 or 
A-110. Furthermore many contractors 
resist such access and it often allows 
them to place unwarranted emphasis 
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on a relatively minor negotiating 
point. 

Response. The provision in question 
is required by OMB Circular No. A- 
102, Attachment O, paragraph 4.h., 
and by Circular No. A-110, Attach- 
ment O, paragraph 4.i. It should be 
noted that the right of access is limit- 
ed to negotiated contracts over $10,000 
and the regulation reflects this limit 
in § 74.20(b). 

2. Change. Because of changes made 
in the requirements for property rec- 
ords, it has been possible to eliminate 
the special and burdensome rule on re- 
tention of records for property which 
has been replaced. As a result, the 3- 
year retention period for these records 
will begin not from the date of disposi- 
tion of the replacement property, but 
from the date of replacement. 
(§ '74.22(b)) 

3. Change, The proposed rule on the 
retention period for records pertaining 
to certain classes of program income 
has been revised. The primary purpose 
of this rule is to make sure that there 
is an adequate retention period for the 
records of transactions which take 
place after the period of support and 
which involve either the earning of 
program income for which there is an 
obligation to HEW or the use of pro- 
gram income to fulfill an obligation to 
HEW. As proposed, however, the rule 
did not adequately provide for records 
pertaining to the use of income. To 
correct this defect, the revised rule 
provides, in effect, that the 3-year re- 
tention period for the records of all 
such transctions as are described 
above shall start from the end of the 
grantee’s or subgrantee’s fiscal year in 
which the transaction took place. 
Other changes in the rule reflect 
changes in the amendments to Sub- 
part F, Grant-Related Income. 
(§ '74.22(c)) 

4. Change. A statement has been 
added to make clear that the right of 
access to records is not limited to the 
required retention period, but lasts as 
long as the records are in fact re- 
tained. (§ '74.24(d)) 


SUBPART E—WAIVER OF SINGLE STATE 
AGENCY REQUIREMENTS 


Change. Pursuant to requirements of 
Attachment D to OMB Circular No. 
A-102, as revised September 12, 1977, 
an addition has been made providing 
for expeditious handling, and approval 
when possible, of request for waiver of 
single State agency requirements. 
(§ 74.30) 


SuBPART F—GRANT-RELATED INCOME 


1. Comment. In order to avoid severe 
administrative and financial burdens 
on grantees and to conform to current 
HEW practice, the definition of pro- 
gram income should exclude tuition 
and fees received by an institution of 
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higher education for a regularly of- 
fered course. 

Response. The change has been 
made as requested. (§ 74.41(c)(2)) 

2. Comment. The grantee should be 
given the opportunity to choose which 
of the listed alternatives should apply 
to general program income. 

Response. In some cases, this would 
permit the grantee to use the income 
in a way which would defeat the 
granting agency’s purpose in making 
the grant. The text has been changed, 
however, to provide that the terms of 
the grant, rather than the granting 
agency, are to specify which alterna- 
tives may be used. This should help 
make clear that the choice of income 
alternatives, like other terms of a 
grant, may, in some cases, properly be 
a subject of negotiation between 
granting agency and grantee. 
(§ 74.42(b)) 

3. Comment. The requirement that 
general program income be used 
within 3-years is unnecessary and 
should be deleted. 

Response. The requirement has been 
deleted as requested. (Proposed 
§ 74.42b(a)(3).) 

4. Comment. HEW should develop a 
clear statement as to the effect of the 
Intergovernmental Cooperation Act of 
1968 on interest earned by nongovern- 
mental subgrantees on grant-in-aid 
funds advanced to them by States. 

Response. Based upon the language 
of the act and a decision of the Comp- 
troller General (B-171019), it is HEW’s 
position that States, as defined in the 
act, are not accountable to the Federal 
Government for interest earned on ad- 
vances of grant-in-aid funds, whether 
the interest is earned by the State 
itself or by its subgrantees and regard- 
less of the nature of the subgrantees. 
The amendments have been changed 
to make this clear. (§ 74.47(b)) 

5. Change. The provisions on treat- 
ment of general program income have 
been rewritten for greater clarity and 
for closer conformity with the way the 
corresponding provisions are stated in 
OMB Circulars A-102 and A-110. As 
rewritten, there are three non-overlap- 
ping alternatives clearly corresponding 
to the alternatives in the OMB circu- 
lars. They set forth a rule on selection 
of the alternatives and provide ex- 
planatory text for each alternative. 
(§ 74.42) 

6. Change. The provision concerning 
interest earned on advances of grant 
funds has been rewritten to make 
clear that the grantee is the party 
that is accountable to the Federal 
Government for such interest, even 
when the interest is earned by subreci- 
pients, and that the provision applies 
to such income earned by cost-type 
contractors as well as subgrantees. 
(§ 74.47, proposed § 74.48) 
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Suppart G—CostT-SHARING OR 
, MATCHING 


1. Comment. This subpart is silent 
on the institutional cost-sharing agree- 
ments which HEW enters into with 
some grantees and which cover all of 
HEW’s research project grants to a 
grantee in the aggregate. Further- 
more, the financial reporting forms 
provide for reporting cost sharing on 
each grant. It is hoped that this does 
not indicate that HEW intends to dis- 
continue such agreements. 

Response. HEW has no plans to dis- 
continue institutional cost-sharing 
agreements. Specific language has 
been added recognizing such agree- 
ments and making them subject to the 
subpart (§74.50(b)). When a grant is 
covered by such an agreement, the 
grantee’s financial reports need 


merely reference the agreement; the 
amount of cost sharing need not be re- 
ported on the form. HEW granting 
instructions on 


agencies will provide 
this point. 

2. Change. Third-party in-kind con- 
tributions of an indirect (overhead) 
nature are not allowable as cost shar- 
ing or matching uniess the recipient 
has a special rate for allocating the 
value of the contributions to individu- 
al projects in the same. way that indi- 
rect costs are allocated. A paragraph 
explaining this has been added. 
(§ 74.53(e(3)) 


SuBPpaRtT H—STANDARDS FOR GRANTEE 
AND SUBGRANTEE FINANCIAL MAWNAGE- 
MENT SYSTEMS 


1. Comment. Federal requirements 
for unit cost data often require record- 


keeping which is incompatible with a 


grantee’s basic accounting system. 
Such requirements should be prohibit- 
ed. 5 
Response. Decisionmaking needs in 
some HEW programs make such an 
across-the-board prohibition unpracti- 
cal. However, language has been added 


to make it clear that when unit cost . 


data are required, estimates based on 
available documentation will be ac- 
cepted whenever possible. This should 
minimize any disruptions to grantee 
accounting systems. (§ 74.61(d)) 

2. Comment. The requirement that 
reports of audits performed pursuant 
to §74.61(h) must be furnished to any 
granting agency which requests them 
goes beyond the requirements of FMC 
74-7 and OMB Circular A-110. The re- 
quirement should be deleted. 

Response. HEW does not interpret 
the circulars as prohibiting this re- 
quirement; OMB agrees. However, the 
text has been changed to require a 
grantee to submit a copy of an audit 
report only to the HEW Audit Agency. 
This change is intended to relieve re- 
cipients of the burden of submitting 
copies to the granting agency or to 
any component of HEW other than 
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the Audit Agency. In addition, as a 
result of this change, the HEW Audit 
Agency will have a copy of every audit 
report and, to the extent that it can 
rely upon the reports, may be able to 
reduce the frequency and scope of 
direct Federal audits. (§ 74.61(h)) 


Suspart I—FINANCIAL REPORTING 
REQUIREMENTS 


1. Comment. Eliminate the option to 
require State and local government 
grantees to use the financial reporting 
form prescribed in FMC 74-7. Make it 
a requirement, instead, that all gran- 
tees use standard forms 269 through 
272. 

Response. The requested change has 
been made. 

2. Comment. Has HEW been granted 
any exceptions by OMB to financial 
reporting requirements? 

Response. Yes. The Department has 
been authorized a major exception 
which permits certain programs under 
the Social Security Act to use alterna- 
tive forms. OMB has also approved 
minor: changes in the forms for a 
number of HEW programs. 

3. Comment, Will standard forms 272 
and 272a, the Federal Cash Transac- 
tions Report, replace the HEW De- 
partmental Federal Assistance Financ- 
ing System (DFAFS) Recipient report 
of expenditures? 

Response. No. Continued use of the 
DFAFS report (instead of forms 272 
and 272a) has been authorized by 
OMB. Since a great many grantees are 
paid through DFAFS, a reference to 
the DFAFS report has been added to 
§ 74.74. 

4. Comment. Quarterly submission 
of the standard forms 272 and 272a, 
the Federal Cash Transactions 
Report, makes SF 269, the Financial 
Status Report, unnecessary. Accord- 
ingly, the latter should be required 
only upon completion or termination 
of the grant. ° 

Response. While the two OMB-pre- 
scribed forms do overlap somewhat, 
there are substantial differences be- 
tween them, and they serve different 
purposes. Most HEW erant programs 
will require submission of the Finan- 
cial Status Report only annually, and 
it can be waived entirely if the grant- 
ing agency concludes that it isn’t 
needed in a particular situation. (See 
§ 74.72(f).) Accordingly, no change has 
been made in the regulation. 

5. Comment. The 15-day period al- 
lowed for submission of the Federal 
Cash Transaction Report is too short, 
It should be 30 days. A second com- 
menter suggested 60 days. 

Response. HEW recognizes that the 
15-day deadline will sometimes be dif- 
ficult to meet. However, OMB adopted 
that standard in Circulars A-102 and 
A-110 because the report will ususally 
serve as the basis for entries in grant- 


ing agency accounting systems and 
must be received promptly to meet 
deadlines for Federal agency reports 
to the Treasury. The regulation has 
been changed to authorize extensions 
of the due date when feasibie. (See 
§ 74.72(f).) 

6. Comment. Although OMB Circu- 
lar A-110 permits Federal agencies to 
require monthly Federal Cash Trans- - 
action Reports from certain grantees, 
HEW should require such reports no 
more frequently than quarterly. 

Response. These amendments will 
not in themselves cause HEW to 
change its prevailing practice of re- 
quiring cash transaction reports only 
quarterly, even from large grantees. 
However, increasing needs in the Fed- 
eral Government for current and accu- 
rate information on outlays under 
Federal grants (particularly for pur- 
poses of economic analysis) may make 
it necessary to require monthly report- 
ing from HEW’s very largest grantees. 
If this should happen, every attempt 
will be made to develop abbreviated re- 
porting requirements so as to minimize 
the burden on those grantees. No 
change has been made to the regula- 
tion. 


SUBPART J—MONITORING AND - 
REPORTING OF PROGRAM PERFORMANCE 


1. Change. In order to provide great- 
er flexibility, this subpart has been re- 
vised to allow performance reports to 
be waived by the granting agency 
when they are not needed for decision- 
making. (§ 74.82(a) and (b)) 

2. Change. On September 9, 1977, 
the President issued a memorandum 
to the executive departments on “‘Cut- 
ting Federal Red Tape for State and 
Local Grant Recipients.” Pursuant to — 
that directive, a provision has been 
added in this subpart to limit the 
number of copies of performance re- 
ports (original and two reproductions) 
that may be required of grantees or 
subgrantees. (§ 74.82(d)) 


Suspart K—GRANT AND SUBGRANT 
PAYMENT REQUIREMENTS 


1. Change. On December 14, 1977, 
the Department of the Treasury re- 
vised its Circular No. 1075 dealing with 
advance payments. The subpart has 
been revised to conform to the Treas- 
ury circulars new threshold of 
$120,000 for using the letter-of-credit 
method of payment. (§ 74.92(a)) 

2. Change. In accordance with OMB 
Circulars A-102 and A-i10, this sub- 
part has been revised to provide that 
payments may be withheld for failure 
to comply with reporting require- 
ments. (§ 74.95.) 


, SUBPART L—PROGRAMMATIC CHANGES 
AND BupGET REVISIONS 


1. Comment. It is a needless burden 
on grantees to require that requests 
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for some, but not all, budget revisions 
be submitted on grant application 
forms. If a letter will suffice for some 
types of changes, why not for all 
changes? 

Response. The fequirement in ques- 
tion has been deleted. (Proposed 
$ 74.106.) 

2. Change. In the interests of accura- 
cy and clarity, the subpart has been 
reorganized to distinguish between 
programmatic changes and budget re- 
visions. Previously, a number of ac- 
tions which were not primarily budge- 
tary concerns were controlled through 
the budget revision rules. Therefore 
the following types of action have 
been transferred to a new section 
which requires prior approval for cer- 
tain postaward programmatic changes 
to an.approved project: 

(a) Changing the scope or objectives 
of the approved project; 

(b) Providing financial assistance to 
a third party; 

(c) Transferring to a third party the 
actual performance of the substantive 
programmatic project activities; and 

(d) Research patient care. — 

Furthermore, in consolidating those 
programmatic changes into a single 
section, the long-established Govern- 
ment-wide policy on change or absence 
of the project director (principal inves- 
tigator) of a research project has also 
been located in this section. 


SUBPART O—PROPERTY 


1. Group of related comments. These 
amendments give the Federal Govern- 
-ment an interest in “equipment pur- 
chased with an institution’s own funds 
by virtue of cost sharing.” We do not 
believe this to be OMB’s intent. How 
should one compute the Federal share 
of equipment if the grant was subject 
to an institutional cost-sharing agree- 
ment? : 

Response. The OMB circulars make 
no_._ distinction between property 
charged to Federal grant funds and 
property charged to required cost- 
sharing or matching funds. This is 
confirmed by the OMB rules making 
the Federal share of property the 
same as the Federal percentage of par- 
ticipation in overall project costs. 

However, the Department has con- 
cluded that it is not practicable or ap- 
propriate to apply the property rules 
to property purchased from an institu- 
tion’s own funds under an institution- 
al cost-sharing agreement. Therefore a 
provision has been added so that the 
subpart will not apply to such proper- 
ty. And for practical reasons, if the 
property was charged to Federal funds 
under a grant that was subject to such 
an agreement, the Federal share of 
the property should be computed as if 
there were no cost-sharing require- 
ment (i.e., as if all the cost sharing 
had been voluntary). This is because, 
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under institutional cost-sharing agree- 
ments, the cost sharing required on 
any one grant is not stipulated. Only 
the aggregate sharing on all the cov- 
ered grants during a fiscal year is stip- 
ulated. (§§ 74.130(e) and 74.142(d)) 

2. Group of related comments. The 
rules on replacement of equipment are 
too restrictive and should be liberal- 
ized or eliminated. 

Response. These rules were devel- 
oped by HEW to meet an express need 
of grantees, and were strongly sup- 
ported by other commenters. If the 
rules were eliminated, a routine trade- 
in (for example, of a used $2,000 mi- 
croscope for a later model) would have 
to be treated as a disposition. The 
result would be that, unless the origi- 
nal equipment was exempt from ac- 
countability (see § 74.135), the grantee 
would have to compensate the Federal 
Government for the Federal share of 
the original equipment. 

Fundamental changes to the rules 
on replacement of equipment do not 
appear feasible within the constraints 
of OMB Circulars A-102 and A-110. 
However, several technical changes 
have been made to liberalize the rules 
where possible. (§ 74.138) 

3. Comment. HEW should make the 
“waiver-of-accountability” provisions 


of Pub. L. 85-934 applicable to sup- 
plies: For grants subject to that law, 
the OMB rules on supplies are more 
restrictive than those on equipment, 


and this can serve no meaningful Fed- 
eral purpose. 

Response. That provision of Pub. L. 
85-934 applies only to equipment. 
However, since the amendments were 
proposed, that provision has been in- 
corporated in and extended to supplies 
by the Federal Grant and Cooperative 
Agreement Act of 1977, Pub. L. 95-224. 
Therefore, text has been added to this 
regulation to “waive accountability” 
for supplies subject to the new act or 
any similar statute that may be en- 
acted in the future. (§ 74.135(c)) 

4. Other changes resulting from 
public comments. In response to a 
number of technical suggestions, the 
following changes have been made: 

(a) The rule on inclusion of the Fed- 
eral share calculation in equipment 
records has been simplified. 
(§ 74.140(a)(4).) (Note that this infor- 
mation need not be updated each year; 
only the sharing ratio for the year in 
which the equipment was acquired is 
pertinent—see § 74.142(a)(1)) 

(b) Text has been added permitting 
the required physical inventory of ac- 
countable equipment to be made on a 
statistical sampling basis. (§ 74.140(b).) 

(c) The rules on calculating the Fed- 
eral share of property have been 
changed to reduce the Federal share 
when a part of the property’s value 
was donated to the recipient. as a 
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third-party contribution. 
(§ 74.142(b)) 

5. Comment. If a subgrantee bears 
part of the burden of cost sharing, is 
this to be ignored in calculating the 
Federal and non-Federal shares of 
property? 

Response. It depends on who ac- 
quired the property—the grantee or 
the subgrantee. 

Basically, the Federal share of prop- 
erty is the same percentage as the 
Federal share of the acquiring party’s 
costs under the grant. Therefore, if a 
subgrantee acquired the property, its 
cost sharing would most certainly be 
considered in calculating the Federal 
and non-Federal shares of the proper- 
t 


in-kind 


y. 

On the other hand, if the grantee 
acquired the property, cost sharing by 
its subgrantees would not be consid- 
ered in the calculation. This is because 
their cost sharing did not make them a 
party to the acquisition of the proper- 
ty, and was not a part of the funds 
which the_- grantee used. See 
§§ 74.142(a) and 74.143. _ 

6. Comment. The right to require 
transfer of title to equipment costing 
over $1,000 (with compensation to the 
grantee for the non-Federal share) 
should be reserved only on a case-by- 
case basis, and only with the grantee’s 
consent. 

Response. HEW believes that blan- 
ket reservation of this right is neces- 
sary to insure protection of the public 
interest if the grant-supported project 
is transferred to another grantee, or if 
some other unforeseen contingency 
occurs which would justify exercise of 
the right. The mere reservation of the 
right places no burden on grantees. 
And if the right is exercised, the 
grantee will be compensated for its 
share of the value of the equipment. 

7. Change. In the interests of simpli- 
fication, this subpart has been made 
not applicable to equipment and sup- 
plies acquired under a procurement 
contract under a grant or subgrant if 
the contract terms provide that title 
to the property vests in the contractor 
or a subcontractor. (§ 74.130(d)) 

8. Change. An additional outlay to 
acquire replacement equipment will 
sometimes be supported by a Federal 
award having different equipment 
rules than the grant under which the 
original equipment was acquired. This 
could occur, for example, if the second 
award is not an HEW grant, or is sub- 
ject to a statute that permits a waiver 
of accountability (as described in 
§ 74.135). For such cases, conflicts and 
complexities can best be avoided by 
the simple rule that the property re- 
quirements (or exemptions) of the 
second award shall be the ones that 
apply to the replacement equipment. 
A provision to that effect has been 
added. (§ 74.138(b)) 
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9. Change. The rules for disposition 
of nonexempt equipment with a unit 
cost of $1,000 or more have been sim- 
plified. The rules now merely provide 
that the Federal Government has a 
right to the Federal share of the quip- 
ment’s market value or sales proceeds 
and explain how the grantee is to ful- 
fill its obligation for this amount. In 
effect, this provides a standing HEW- 
wide disposition instruction. 

The alternative disposition instruc- 
tions that were provided for in the 
January 24, 1977 notice of proposed 
rulemaking would rarely, if ever, be 
used. They have been eliminated along 
with the requirement that the grantee 
request disposition instructions from 
the granting agency and wait up to 
120 days for a response. (§ 74.139) 


SuBPART P—PROCUREMENT STANDARDS 


1. Comment. The OMB circulars pro- 
vide standards for procurements with 
Federal funds, but the proposed 
amendments would make the stand- 
ards apply also to procurements made 
entirely with cost-sharing funds. This 
should be changed. 

Response. As requested, the scope 
section of Subpart P has been changed 
to be consistent with the scope of 
OMB’s procurement standards. The 
subpart will therefore not apply to 
procurements made entirely with cost- 
sharing (or matching) funds. 
(§ 74.160(a)) 

2. Comment. Reference § 74.162, 
“Code of conduct.” “The applicability 
is not clear; however, it appears that 
DHEW has unwarrantedly extended 
the language of OMB Circular A-110, 
Attachment O, par. 3.a., which is limit- 
ed to contracts * * * it is essential 
that the applicability of this require- 
ment be deleted.” 

Response. The section states that it 
applies to “the awarding and adminis- 
tration of contracts that are subject to 
this subpart.” Simply speaking, the 
subpart and hence this section apply 
to contracts made with grant funds. 
This is the same as the applicability of 
the corresponding paragraph of the 
OMB circular. No change has been 
made. 

3. Comment. The section on code of 
conduct ‘precludes our officers from 
soliciting or accepting gifts from 
actual or potential contractors. Our 
officers do in fact solicit and accept 
such gifts regularly as part of the uni- 
versity’s normal fundraising activities. 
The proposed regulation could recog- 
nize such normal activities.” 

Response. As requested, text has 
been added specifically permitting 
bona-fide institutional fund-raising ac- 
tivities. (§ 74.162) : 

4. Comment. In accordance with 
OMB Circular No. A-110, a contractor 
which develops specifications or solici- 
tations for a procurement is prohibit- 
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ed from competing for that procure- 
ment. This prohibition is too rigid. 

Response. HEW has obtained au- 
thority from OMB to waive this prohi- 
bition for particular procurements 
upon request of the recipient. Text 
providing for this authority has been 
added. (§ 74.163(b)) 


5. Comment. “Section 74.164(g) pro- 


vides that all proposed sole source con- 
tracts in which the aggregate expendi- 
ture is expected to exceed $5,000 
should be subject to prior approval by 
DHEW * * * this * * * may introduce 
an unfortunate delay in the process of 
acquiring essential research equip- 
ment. In our opinion, the Government 
should place reliance on post-audit.” 

Response. It is intended that such 
contracts be submitted for prior ap- 
proval only if required by the terms of 
the grant, and the text of the section 
has been modified to make this clear. 
Since avoidance of an. improper or 
poor contract may be crucial to the 
success of a grant, there will be times 
when reliance on after-the-fact audit 
will not be adequate, and therefore 
the requirement cannot be eliminated 
entirely. (§ 74.164(g)) 

6. Comment. With respect to the re- 
quirement for some form of cost or 
price analysis in § 74.164(h), “there are 
many items ordered from catalogs or 
off the shelf for which detailed file 
documentation should not be re- 
quired.” 

Response. The requirement in ques- 
tion is mandated by OMB Circular No. 
A-110. In response to a similar com- 
ment submitted directly to OMB, 
OMB has replied, “The analyses pre- 
scribed by the circular need not be 
complicated. Such factors as the dollar 
value and type of procurement will de- 
termine how much cost or price analy- 
sis is necessary. For many procure- 
ments, price analysis could be as 
simple as reviewing a catalog price.” 
Note that the requirement is not ap- 
plicable to governmental recipients, 
since OMB Circular A-102 does not 
contain any corresponding provision. 

7. Change. Pursuant to the OMB cir- 
culars, awarding parties may not 
impose on their recipients procure- 
ment standards in addition to those in 
this subpart unless specifically re- 
quired by Federal statutes or Execu- 
tive Orders. Because knowledge of this 
policy is important to grantees, sub- 
grantees, and others, it has been 
added to the text. Note, however, that 
exception procedures are provided for 
by Subpart A of the part. (§ 74.160(b)) 


SUBPART Q—CostT PRINCIPLES 


Comment. When a granting agency 
waives the requirement for prior ap- 
proval of a particular type of cost 
under the cost principles, the waiver is 
conditioned on adequate safeguards 
being established by the grantee to 


assure a meaningful review of the 
costs. The regulation needs to be more 
specific in establishing standards for 
“adequate safeguards.” 

Response. Section 74.176(c) has been 
changed so that waivers may be un- 
conditional. But if the granting agency 
chooses to make the waiver condition- 
al, it will, if necessary, provide stand- 
ards for the “adequate safeguards.” 


OTHER INFORMATION 


Timing. These amendments shall 
apply to grant. funding periods begin- 
ning on or after the effective date of 
the amendments. Additionally, pursu- 
ant to the President’s September 9, 
1977 memorandum on red tape, the re- 
cipient of a grant which is active when 
these amendments become effective 
may, at its option, apply these amend- 
ments to that grant for the remainder 
of the current funding period. 

Effective date. These amendments 
are effective on August 2, 1978. How- 
ever, these amendments are not effec- 
tive for programs of the following 
agencies until adopted in regulations 
issued by the heads of those agencies: 

(1) Office of the Assistant Secretary 
for Education. 

(2) Office of Education. 

(3) National Institute of Education. 

(4) Institute of Museum Services. 


Note: The Department of Health, Educa- 
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of a Regulatory Anal- 
ysis under Executive Order 12044. 


Dated: July 22,1978. 


Hae CHAMPION, 
Acting Secretary of Health, 
Education, and Welfare. 


Part 74 of Title 45, Code of Federal 
Regulations, is amended by revising 
Subparts A through Q, as follows: 


Subpart A—General 


Sec. 
14.1 
14.2 
14.3 
14.4 
14.5 
14.6 
74.7 


Purpose and scope of this part. 
Scope of subpart. 

Definitions. 

Applicability of this part. 
Appeals. 

Deviations. 


Special grant or subgrant conditions. 


Subpart B—Cash Depositories 


74.10 Physical segregation and eligibility. 
74.11 Checks-paid basis letter of credit. 
74.12 Minority-owned banks. 


Subpart C—Bonding and Insurance 


74.15 General. 

74.16 Construction and facility improve- 
ment. 

74.17 Fidelity Bonds. 

74.18 Source of Bonds. 


Subpart D—Retention and Access 
Requirements for Records 


74.20 Applicability. 
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Sec. 

74.21 
74.22 
74.23 
74.24 
74.25 


Length of retention period. 
Starting date of retention period. 
Substitution of microfilm. 

Access to records. 

Restrictions on public access. 


Subpart E—Waiver of Single State Agency _ 
Requirements 


74.30 Policy. 


Subpart F—Grant-Related Income 


Scope of subpart. 

Meaning of program income. 

74.42 General program income. 

74.43 Program income—proceeds from sale 
of real property and from sale of equip- 
ment and supplies acquired for use. 

14.44 Program income—royalties and other 
income earned from a copyrighted work. 

74.45 Program income—royalties or equiva- 
lent income earned from patents or 
from inventions. 

74.46 Program income—income after grant 
or subgrant support not otherwise treat- 
ed. 

14.47 Interest earned on advances of grant 
funds. 


Subpart G—Cost Sharing or Matching 


Sec. © 

74.50 Scope of subpart. 

74.51 Definitions. 

74.52 Basic rule: Costs and contributions 
acceptable. 

74.53 Qualifications and exceptions. 

14.54 Valuation of donated services. 

74.55 Valuation of donated supplies and 
loaned equipment or space. 

74.56 Valuation of donated equipment, 
buildings, and land. 

74.57 Appraisal of real property. 


Subpart H—Standards for Grantee and 
Subgrantee Financial Management Systems 


74.60 Scope of subpart. 
74.61 Standards. 


Subpart !—Financial Reporting Requirements 


74.70 Scope and applicability of subpart. 

14.71 Definitions. 

74.72 General. 

74.73 Financial Status Report. 

74.74 Federal Cash Transactions Report. 

74.75 Request for Advance or Reimburse- 
ment. 

74.76 Outlay Report and Request for Re- 
imbursement for Construction Pro- 
grams. 


Subpart J—Monitoring and Reporting of 
Program Performance 


74.80 Scope of Subpart. 

14.81 Monitoring by recipients. 

74.82 Performance reports under noncon- 
struction grants. 

74.83 Performance reports under construc- 
tion grants. 

14.84 Significant developments between 
scheduled reporting dates. 

74.85 Site visits. 


Subpart K—Grant and Subgrant Payment 
Requirements 


74.40 
74.41 


74.90 Scope of subpart. 
74.91 Definitions. 
74.92 Basic standard. 
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Sec. 

74.93 Payment methods under noncon- 
struction grants. 

74.94 Payment methods under construc- 
tion grants. 

74.95 Withholding of payments. 

74.96 Requesting advances or reimburse- 
ments. 

74.97 Payments to subgrantees. 


Subpart L—Programmatic Changes and Budget 
Revisions 


74.100 Scope ‘and applicability of this sub- 


part. 

74.101 Relationship to cost principles. 

74.102 Prior approval procedures. 

74.103 Programmatic changes. 

74.104 Budgets generally. 

74.105 Budget revisions-nonconstruction 
projects. 

74.106 Budget revisions-construction proj- 
ects. 

74.107 Construction and nonconstruction 
work under the same grant or subgrant. 

74.108 Authorized funds exceeding needs. 


Subpart M—Grant and Subgrant Closeout, 
Suspension, and Termination 


74.110 Definitions. 

74.111 Closeout. 

74.112 Amounts payable to the Federal 
Government. 

74.113 Violation of terms. 

74.114 Suspension. 

74.115 Termination. 

74.116 Applicability to subgrants. 


Subpart N—Forms for Applying for Grants 


74.120 Scope of subpart. 

74.121 Authorized forms and instructions 
for governmental organizations. 

74.122 Preapplications for Federal Assist- 
ance for governmental organizations. 
74.123 Notice of Preapplication Review 
Action for governmental organizations. 
74.124 Application for Federal Assistance 
(Nonconstruction Programs) for govern- 

mental organizations. 

74.125 Application for Federal Assistance 
(for Construction Programs) for govern- 
mental organizations. 

74.126 Application for Federal Assistance 
(Short Form) for governmental organi- 
zations. 

74.127 Authorized forms and instructions 
for nongovernmental organizations.° 


Subpart O—Property 
GENERAL 
74.130 Scope and applicability of this sub- 


part. ‘ 
74.131 Prohibition against additional re- 
quirements. 


Sec. 

74.132 Definitions. 

74.133 Title to real property, equipment, 
and supplies. 


REAL PROPERTY 
74.134 Real property. 


EQUIPMENT AND SUPPLIES 


74.135 Exemptions for equipment and sup- 
Plies subject to certain statutes. 

74.136 Rights to require transfer of equip- 
ment. 

74.137 Use of equipment. 

74.138 Replacement of equipment. 
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Sec. 

74.139 Disposition of equipment. 

74.140 Equipment management require- 
ments. 

74.141 Supplies. 


FEDERAL SHARE OF REAL PROPERTY, 
EQUIPMENT, AND SUPPLIES 


74.142 Federal share of property. 
74.143 Subgrantee’s share of market value 
or sales proceeds. 


INTANGIBLE PERSONAL PROPERTY 


74.144 Inventions and patents. 
74.145 Copyrights. 


Subpart P—Procurement Standards 


74.160 
74.161 
74.162 
74.163 


Scope of subpart; terminology. 

General. E 

Code of conduct. 

Free competition. 

74.164 Procedural requirements. 

74.165 Requirement for governments to 
use formal advertising. 

74.166 Contract provisions. 


Subpart Q—Cost Principles 


Scope of subpart. 

Governments. 

Institutions of higher education. 

Hospitals. 

Other nonprofit organizations. 

74.175 Subgrants and cost-type contracts. 

74.176 Costs allowable with approval. 

Appendix A—[Reserved] 

Appendix B—[Reserved] 

Appendix C—Principles- for determining 
costs applicable to grants and contracts 
with State and local governments. 

Appendix D—Part I—Principles for deter- 
mining costs applicable to research and 
development under grants and contracts 
with educational institutions. Part IIl— 
Principles for determining costs applica- 
ble to training and other educational 
services under grants and contracts with 
educational institutions. 

Appendix E—Principles for determining 
costs applicable to research and develop- 
ment under grants and contracts with 
hospitals. 

Appendix F—Principles for determining 
costs applicable to grants and contracts 
with nonprofit institutions. 


AvtuHoriTy: 5 U.S.C. 301. 
Subpart A—General 


§ 74.1 Purpose and scope of this part. 


This part establishes uniform re- 
quirements for the administration of 
HEW grants and principles for deter- 
mining costs applicable to activities as- 
sisted by HEW grants. 


$74.2 Scope of subpart. 


This subpart contains general rules 
pertaining to this Part 74 (definitions, 
purpose and scope, applicability, and 
appeals) and procedures for control of 
deviations from the part. 


§74.3 Definitions. 


As used in this part: 

“Awarding party” means (1) with re- 
spect to a grant, the granting agency, 
and (2) with respect to a subgrant, the 
grantee. (See § 74.4(b)) 


74.170 
74.171 
74.172 
74.173 
74.174 
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“Contract” means (except as used in 
the definitions for “grant’’ and “sub- 
grant” in this section and except 
where qualified by ‘Federal’’) a pro- 
curement contract under a grant or 
subgrant, and “subcontract” means a 
procurement subcontract under such a 
contract. ; 

“Cost-type contract” means a con- 
tract or subcontract in which the con- 
tractor or subcontractor is paid on the 
basis of the costs it incurs, but the 
term does not include such subcon- 
tracts under a non-cost-type contract 
or subcontract. 

“Expenditure report” means: (1) For 
nonconstruction grants, the ‘Financial 
Status Report” (or other equivalent 
report); (2) for construction grants, 
the “Outlay Report and Request for 

- Reimbursement for Construction Pro- 
grams” (or other equivalent report). 
(See subpart I of this part.) 

“Federally recognized Indian tribal 
government” means the governing 
body or a governmental agency of any 
Indian tribe, band, nation, or other or- 
ganized group or community (includ- 
ing any Native village as defined in 
section 3 of the Alaska Native Claims 
Settlement Act, 85 Stat. 688) certified 
_by the Secretary of the Interior as eli- 
gible for the special programs and ser- 
vices provided by him through the 
Bureau of Indian Affairs. However, for 
policies applicable to tribal govern- 
ment hospitals and institutions of 
higher education, see § 74.4(c), ““Appli- 
cability of this part.” , 

“Government” means a State or 
local government or a Federally recog- 
nized Indian tribal government. How- 
ever, for policies applicable to govern- 
ment hospitals and institutions of 
higher education, see § 74.4(c), ““Appli- 
cability of this part.” 

“Grant” means an award of finan- 

cial assistance in the form of money, 
or property in lieu of money, by the 
Federal Government to an eligible re- 
cipient. The term includes such finan- 
cial assistance when provided by con- 
tract, but does not include any Federal 
procurements subject to the procure- 
ment regulations in 41 CFR, nor does 
it include technical assistance, which 
provides services instead of money, or 
other assistance in the form of reve- 
“nue sharing, loans, loan guarantees, 
interest subsidies, insurance, or direct 
appropriations. Also, the term does 
not include assistance, such as a fel- 
lowship or other lump sum award, 
which the recipient is not required to 
account for onan actual cost basis. 

“Grantee” means the government, 
nonprofit corporation, or other legal 
entity to which a grant is awarded and 
which is accountable to the Federal 
Government for the use of the funds 
provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
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in the award document. For example, 
a grant award document may name as 
the grantee an agency of a State, or 
one school or campus of a university. 
In these cases, the granting agency 
usually intends, or actually requires, 
that the namecé component assume 
primary or sole responsibility for ad- 
ministering the grant-assisted project 
or program. Nevertheless, the naming 
of a component of a legal entity as the 
grantee in a grant award document 
shall not be construed as relieving the 
whole legal entity from accountability 
to the Federal Government for the use 
of the funds provided. (This definition 
is not intended to affect the eligibility 
provisions of grant programs in which 
eligibility is limited to organizations, 
such as State welfare departments, 
which may be only components of a 
legal entity.) The term “grantee” does 
not include any secondary recipients 
such as subgrantees, contractors, etc., 
who may receive funds from a grantee 
pursuant to a grant. 

“Granting agency” means any orga- 
nizational component of HEW author- 
ized to award and administer grants. 

“HEW” means the U.S. Department 
of Health, Education, and Welfare. 

“Local government” means a local 
unit of government including specifi- 
cally a county, municipality, city, 
town, township, local public authority, 
school district, special district, intra- 
state district, council of governments 
(whether or not incorporated as a non- 
profit corporation under State law), 
“sponsor or sponsoring local organiza- 
tion” of a watershed project (as de- 
fined in 7 CFR 620.2, 40 FR 12472, 
March 19, 1975), any other regional or 
interestate government entity, or any 
agency or instrumentality of a local 
government. However, for policies ap- 
plicable to government hospitals and 
institutions of higher education, see 
§ 74.4(c), ‘Applicability of this part.” 

“OGP” means the Office of Grants 
and Procurement, which is an organi- 
zational component within the Office 
of the Secretary, HEW, and reports to 
the Assistant Secretary for Manage- 
ment and Budget. 

“OMB” means the Office of Man- 
agement and Budget within the Ex- 
ecutive Office of the President. 

“Recipient” means grantee or sub- 
grantee. (See § 74.4(b).) 

“State” means any of the several 
States of the United States, the Dis- 
trict of Columbia, the Commonwealth 
of Puerto Rico, any territory or pos- 
session of the United States, or any 
agency or instrumentality of a State 
exclusive of local governments. Howev- 
er, for policies applicable to govern- 
ment hospitals and institutions of 
higher education, see § 74.4(c), ““Appli- 
cability of this part.” 

“Subgrant” means an award of fi- 
nancial assistance in the form of 


money, or property in lieu of money, 
made under a grant by a grantee to an 
eligible subgrantee. The term includes 
financial assistance when provided by 
contract, but does not include procure- 
ments; nor does it include any form of 
assistance which is excluded from the 
definition of ‘“‘grant’’ in this section. - 

“Subgrantee” means the _ govern- 
ment, nonprofit corporation, or other 
legal entity to which a subgrant is 
awarded and which is accountable to 
the grantee for the use of the funds 
provided. The subgrantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the subgrant award document. 

“Terms of a grant or subgrant” 
means all requirements of the grant or 
subgrant, whether in statute, regula- 
tions, the award document or else- 
where. 


§74.4 Applicability of this part. 


(a) General. Except where tatonaiat- 
ent with Federal statutes, regulations, 
or other terms of a grant, this part ap- 
plies to all HEW grants. However, 
unless expressly made applicable by 
the granting agency, this part shall 
not apply when the grantee is a Feder- 
al agency, foreign government or orga- 
nization, international organization 
such as the United Nations, for-profit 
organization, or individual. 

(b) Subgrants*? For each substantive 
provision in this part, either the lan- 
guage of the provision itself or other 
text in the same subpart will indicate 
whether the proyision affects only 
grants, only subgrants, or both. Use of 
the term “recipient” (as defined in 
§ 74.3) in a provision shall be taken as 
referring equally to grantees and sub- 
grantees. Similarly, use of the term 
“awarding party” (as defined in § 74.3) 
shall be taken as referring equally to 
granting agencies and to grantees 
awarding subgrants. However, unless 
expressly made applicable by the 
granting agency, this part need not be 
applied by the grantee toa subgrant if 
the subgrantee is a Federal agency, 
foreign government or organization, 
international organization such as the 
United Nations, for-profit organiza- 
tion, or individual. 

(c) Public institutions of higher edu- 
cation and hospitals. Grants and sub- 
grants to institutions of higher educa- 
tion and hospitals operated by a gov- 
ernment shall be subject only to provi- 
sions of this subpart that apply to 
nongovernmental organizations. 


§74.5 Appeals. 


In accordance with parts 16 and 75 
of this title, grantees may appeal cer- 
tain postaward administrative deci- 
sions made by HEW officials. 
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§74.6 Deviations. 


(a) Except as provided in § 74.7, a de- 
viation is any exception to this part 
not required by Federal statute with- 
out allowance of agency discretion. A 
deviation may be either: 

(1) Use of any policy, procedure, 


form, standard, or grant or subgrant ~ 


term which is inconsistent with an ap- 
plicable provision of this part, or 

(2) Failure to use any applicable 
policy, procedure, form, standard, or 
grant or subgrant term which is re- 
quired by this part. 

(b) In order to maintain uniformity 
to the greatest extent feasible, devi- 
ations shall be kept to a minimum. A 
deviation, whether proposed by an ap- 
plicant, a recipient, or an official of 
the granting agency, may be author- 
ized only when it is necessary to meet 
programmatic objectives, or to con- 
serve grant funds, or when it is other- 
wise essential in the public interest. 

(c) Except as provided in paragraph 
(d) of this section, a deviation from 
this part may be made only when au- 
thorized by both: 

(1) The head of the granting agency 
or other officials if designated in or 
pursuant to formal deviation control 
procedures established by the agency, 
and 

(2) OGP. 

(d) Deviations from subpart Q of 
this part and appendixes C, D, E, and 
F to this part in individual cases (i.e., 
where only a single grant or subgrant 
is involved) shall not require OGP ap- 
proval. 


§74.7 Special grant or subgrant condi- 
tions. 


(a) Without regard to the deviation 
control procedures of § 74.6, special 
grant conditions more restrictive than 
those prescribed in this part 74 may 
be imposed as needed when the grant- 
ing agency has determined that the 
grantee: 

(1) Is financially unstable, 

(2) Has a history of poor perform- 
ance, or 

(3) Has a management system which 

does not meet the standards of this 
part. 
(b) When special conditions are im- 
posed under paragraph (a) of this sec- 
tion, the grantee will be notified in 
writing: 

(1) Why the special conditions were 
imposed and : 

(2) What corrective action is needed. 


Furthermore, in accordance with 
OMB Circulars A-102 and A-110, OMB 
and other Federal agencies in a grant- 
ing relationship with the grantee will 
be provided copies of the notice to the 
grantee. : 

(c) Grantees may apply the provi- 
sions of paragraphs (a) and (b) of this 
section to their subgrantees.. When- 
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ever they do so, a copy of the notice to 
the subgrantee shall be furnished to 
the granting agency. 


Subpart B—Cash Depositories 


§ 74.10 Physical segregation and eligibil- 
ity. 

Except as provided in § 74.11, award- 
ing parties shall not impose grant or 
subgrant terms which: 

(a) Require the recipient to use a 
separate bank account for the deposit 
of grant or subgrant funds, or 

(b) Establish any eligibility require- 
ments for banks or other financial in- 
stitutions in which recipients deposit 
grant or subgrant funds. 


§ 74.11 Checks-paid basis letter of credit. 


A separate bank account shall be 
used when payments under letter of 
credit are made on a “checks-paid” 
basis. A checks-paid basis letter of 
credit is one under which funds are 
not drawn until the recipient’s checks 
have been presented to its bank for 
payment. (See Subpart K for defini- 
tion of “letter of credit.’’) 


§ 74.12 Minority-owned banks. 


Consistent with the national goal of 
expanding opportunities for minority 
business enterprises, grantees and sub- 
grantees are encouraged to use minor- 
ity-owned banks. Upon request, OGP 
will furnish a list of minority-owned 
banks. 


Subpart C—Bonding and Insurance 


§ 74.15 General. 


In administering grants and sub- 
grants, recipients shall observe their 
regular requirements and practices 
with respect to bonding and insurance. 
No additional bonding and insurance 
requirements, including fidelity bonds, 
shall be imposed by the terms of the 
grant or subgrant except as provided 
in §§ 74.16 through 74.18. 


§ 74.16 Construction and facility improve- 
ment. 


(a) Scone of this section. This section 
covers requirements for bid guaran- 
tees, performance bonds, and pay- 
ments bonds when the recipient will 
contract for construction or facility 
improvement (including alterations 
and renovations of real property) 
under a grant or subgrant. 

(b) Definitions. (1) “Bid guarantee” 
means a firm commitment such as a 
bid bond, certified check, or other ne- 
gotiable instrument accompanying a 
bid as assurance that the bidder will, if 
its bid is accepted, execute the re- 
quired contractual documents within 
the time specified. 

(2) “Performance bond” means a 
bond executed in connection with a 
contract to secure fulfillment of all 
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the contractor’s obligations under the 
contract. 

(3) “Payment bond’ means a bond 
executed in connection with a contract 
to assure payment as required by law 
of all persons supplying labor and ma- 
terial in the execution of the work 
provided for in the contract. 

(c) Bids and contacts of $100,000 or 
less. The recipient shall follow its own 
requirements and practices relating to 
bid guarantees, performance bonds, 
and payment bonds. 

(d) Bids and contracts exceeding 
$100,000. The recipient may follow its 
own regular policy and requirements if 
the HEW granting agency has deter- 
mined that the Federal Governments’s 
interest will be adequately protected. 
If this determination has not been 
made, the minimum requirements 
shall be as follows: 

(1) A bid guarantee from each bidder 
equivalent to 5 percent of the bid 
price; 

(2) A performance bond on the part 
of the contractor for 100 percent of 
the contract price; and 

(3) A payment bond on the part of 
the contractor for 100 percent of the 
contract price. 


§74.17 Fidelity bonds. 


(a) If the grantee is not a govern- 
ment, the granting agency may re- 
quire it to carry adequate fidelity bond 
coverage where the absence of cover- 
age for the grant-supported activity is 
considered as creating an unacceptable 
risk. 

(b) If the subgrantee is not a govern- 
ment, the granting agency or the 
grantee may require that it carry ade- 
quate fidelity bond coverage where 
the absence of coverage for the sub- 
grant-supported activity is considered 
as creating an unacceptable risk. 

(c) A fidelity bond is a bond indem- 
nifying the recipient against losses re- 
sulting from the fraud or lack of integ- 
rity, honesty or fidelity of one or more 
employees, officers or other persons 
holding a position of trust. 


§ 74.18 Source of bonds. 


Any bonds required under 
§§ 74.16(d)(1) through (3) or 174.17 
shall be obtained from companies 
holding certificates of authority as ac- 
ceptable sureties (31 CFR Part 223). A 
list of these companies is published 
annually by the Départment of the 
Treasury in its Circular 570. 


Subpart D—Retention and Access 
Requirements for Records 


§ 74.20 Applicability. 


(a) Except as provided in paragraph 
(b) of this section, this subpart applies 
to all financial and programmatic rec- 
ords, supporting documents, statistical 
records and other records of recipients 
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and of contractors and subcontractors 
under grants and subgrants, which 
are: 

(1) Required to be maintained by the 

terms of an HEW grant, or 
~ - €2) Otherwise reasonably considered 
as pertinent to an HEW grant. 

(b) This subpart does not apply to 
records maintained by the contractor 
or subcontractor for any of the follow- 
ing types of awards it has received 
under a grant or subgrant: 

(1) Any contract or subcontract of 
$10,000 or less, or 

(2) Any contract or subcontract 
awarded using the formal advertising 
method of procurement, whether or 
not required to be so awarded, or __ 

(3) Any subcontract awarded under a 
contract or subcontract described in 
paragraph (b)(2) of this section. 


§74.21 Length of retention period. 


(a) Except as provided in paragraphs 
(b)*and (c) of this section, records 
shall be retained for 3-years from the 
starting date specified in § 74.22. 

(b) If any litigation, claim, negotia- 
tion, audit or other action involving 
the records has been started before 
the expiration of the 3-year period, 
the records shall be retained until 
completion of the action and resolu- 
tion of all issues which arise from it, 
vor until the end of the regular 3-year 
period, whichever is later. 

(c) In order to avoid duplicate re- 
cordkeeping, awarding parties may 
make special arrangements with recip- 
ients to retain any records which are 
continuously needed for joint use. The 
awarding party will request transfer of 
records to its custody when it deter- 
mines that the records possess long- 
term retention value. When the rec- 
ords are transferred to or maintained 
by the awarding party the 3-year re- 
tention requirement is not applicable 
to the recipient. 


$74.22 Starting date of retention period. 


(a) General. (1) Where HEW grant 
support is continued or renewed at 
annual or other intervals, the reten- 
tion period for the records of each 
funding period starts on the day the 
grantee submits to HEW its single or 
last expenditure report for that 
period. However, if HEW grant sup- 
port is continued or renewed quarter- 
ly, the retention period for each year’s 
records starts on the day the grantee 
submits to HEW its expenditure 
report for the last quarter of the Fed- 
eral fiscal year. In all other cases, the 
retention period starts on the day the 
grantee submits its fimal expenditure 
report to HEW. If an expenditure 
report has been waived, the retention 
period starts on the day the report 
would have been due. “Expenditure 
report” is defined in §.74.3. 


RULES AND REGULATIONS 


(2) Exceptions to this paragraph are 
contained in paragraphs (b) through 
(d) of this section. 

(b) Equipment records. The reten- 
tion period for the equipment records 
required by § 74.140(a) starts from the 
date of the equipment’s disposition 
(§ 74.139) or replacement (§ 74.138) or 
transfer at the direction of the award- 
ing party (§ 74.136). 

(c) Records for income transactions 
after grant or subgrant support. (1) In 
some cases an HEW requirement con- 
cerning the disposition of program 
income, as defined in subpart F of this 
part, will be satisfied by applying the 
income to costs incurred after expira- 
tion or termination of grant or sub- 
grant support for the activity giving 
rise to the income. In such a case, the 


retention period for the records per-. 


taining to the costs starts from the 
end of the recipient’s fiscal year in 
which the costs are incurred. 

(2) In some cases, there may be an 
HEW requirement concerning the dis- 
position of copyright royalties or 
other program income which is earned 
after expiration or termination of 
grant or subgrant support. Where 
there is such a requirement, the reten- 
tion period for the records pertaining 
to the earning of the income starts 
from the end of the recipient’s fiscal 
year in which the income is earned. 
(See subpart F of this part.) f 

(d) Indirect cost rate proposals, cost 
allocation plans, etc.—(1) Applicabil- 
ity. This paragraph applies to the fol- 
lowing types of documents, and their 
supporting records: 

<i) Indirect cost rate computations or 
proposals; 

(ii) Cost allocation plans under Ap- 
pendix C to this part; 

(iii) Hospital patient care rate com- 
putations or proposals; and 

(iv) Any similar accounting computa- 
tions of the rate at which a particular 
group of costs is chargeable (such as 
computer usage chargeback rates or 
composite fringe benefit rates). 

(2) If submitted for negotiation. If 
the proposal, plan, or other computa- 
tion is required to be submitted to the 
Federal Government (or to the grant- 
ee) to form the basis for negotiation of 
the rate, then the 3-year retention 
period for its supporting records starts 
from the date of such submission. 

(3) If not submitted for negotiation. 
If the proposal, plan, or other compu- 
tation is not required to be submitted 
to the Federal Government (or to the 
grantee) for negotiation purposes, 
then the 3-year retention period for 
the proposal, plan, or computation 
and its supporting records starts from 
the end of the fiscal year (or other ac- 
counting period) covered by the pro- 
posal, plan, or other computation. 


§ 74.23 Substitution of micrefilm. 
Copies made by microfilming, photo- 


‘copying, or similar methods may be 


substituted for the original records. 


§ 74.24 Access to records. 


(a) Records of grantees. HEW and 
the Comptroller General of the 
United States, or any of their author- 
ized representatives, shall have the 
right of access to any books, docu- 
ments, papers, or other records of the 
grantee which are pertinent to the 
HEW grant, in order to make audit, 
examination, excerpts, and transcripts. 

(b) Records of subgrantees. HEW, 
the Comptroller General of the 
United States, and the grantee, or any 
of their authorized representatives, 
shall have the right of access to any 
books, documents, papers, or other 
records of the subgrantee which are 
pertinent to the HEW grant, in order 
to make audit, examination, excerpts, 
and transcripts. 

(c) Records of contractors and sub- 
contractors. Except as provided in 
§ 74.20(b), HEW, the Comptroller Gen- 
eral of the United States, the grantee, 
and (if the contract was awarded 
under a subgrant) the subgrantee, or 
any of their -authorized representa- 
tives, shall have the right of access to 
any books, documents, papers, or 


other records of the contractor or sub- - 


contractor which are pertinent to the 
HEW grant, in order to make audit, 
examination, excerpts, and transcripts. 

(d) Expiration of right of access. The 
rights of access in this section shall 
not be limited to the required reten- - 
tion period but shall last as long as the 
records are retained. 


§ 74.25 Restrictions on public access. 


Unless required by Federal statutes, 
awarding parties may not impose 
grant or subgrant terms which limit 
public access to records covered by 
this subpart except after a determina- 
tion by the granting agency that the 
records must be kept confidential and 
would have been excepted from disclo- 
sure under HEW’s “Freedom of Infor- 
mation” regulation (part 5 of this 
title) if the records had belonged to 
HEW. This section does not require re- 
cipients or their contractors and sub- 
contractors to permit public access to 
their records. 


Subpart E—Waiver of Single State 
Agency Requirements 


§ 74.30 Policy. 


Requests t6 HEW from Governors, 
or other duly constituted State au- 
thorities, for waiver of single State 
agency requirements in accordance 
with section 204 of the Intergovern- 
mental Cooperation Act of 1968 will be 
given expeditious handling. Whenever 
possible, such requests will be granted. 
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Subpart F—Grant-Related Income 


§ 74.40. Scope of subpart. 


This subpart contains policies and 
requirements relating to (a) program 
income and (b) interest and other in- 
vestment income earned on advances 
of grant funds. 


§ 74.41 Meaning of program income. 


(a) Except as explained in para- 
graphs (b)-and (c) of this section, pro- 
gram income means gross income 
earned by a recipient from activities 
part or all of the cost of which is 
either borne as a direct cost by a grant 
or counted as a direct cost towards 
meeting a cost sharing or matching re- 
quirement of a grant. It includes but is 
not limited to such income in the form 
of fees for services performed during 
the grant or subgrant period, proceeds 
from sale of tangible personal or real 
property, usage or rental fees, and 
patent or copyright royalties. If 
income meets this definition, it shall 
be considered program income regard- 
less of the method used to calculate 
the ‘amount paid to the recipient— 
whether, for example, by a cost-reim- 
bursement method or fixed price ar- 
rangement. Nor will the fact that the 
income is earned by the recipient from 
a Federal procurement contract or 
from a procurement contract under a 
Federal grant awarded to another 
party affect the income’s classification 
as program income. 

(b) For research grants that are sub- 
ject to an institutional cost-sharing 
agreement, income shall be considered 
program income only if it is earned 
from an activity part or all of the cost 
of which is borne as a direct cost by 
the Federal grant funds. An institu- 
tional cost-sharing agreement is one 
entered into between HEW and a 
grantee covering all of HEW’s re- 
search project grants to the grantee in 
the aggregate. 

(c) The following shall not be consid- 
ered program income: 

(1) Revenues raised by a government 
recipient under its governing powers, 
such as taxes, special assessments, 
levies, and fines. (However, the receipt 
and expenditure of such revenues 
shall be recorded as a part of grant or 
subgrant project transactions when 
such revenues are specifically ear- 
marked for the project in accordance 
with the terms of the grant or sub- 
grant.) 

(2) Tuition and related fees received 
_ by an institution of higher education 
for a regularly offered course taught 
by an employee performing under a 
grant or subgrant. 

(d) For the purposes of this subpart, 
program income is divided into several 
categories. Each category is treated in 
a separate section of this subpart. 


RULES AND REGULATIONS 


§ 74.42 General program income. 


(a) Definition. General program 
income means all program income ac- 
cruing to a grantee during the period 
of grant support or to a subgrantee 
during the period of subgrant support, 
other than the special categories of 
such income treated in §§ 74.43 
through 74.45. 

(b) Use. (1) General program income 
shall be retained by the recipient and 
used in accordance with one or a com- 
bination of the alternatives in para- 
graphs (c), (d), and (e) of this section, 
as follows: The alternative in para- 
graph (c) may always be used by recip- 
ients and must be used if neither of 
the other two alternatives is permitted 
by the terms of the grant. The alter- 
natives in paragraphs (d) or (e) may be 
used only if expressly permitted by 
the terms of the grant. In specifying 
alternatives that may be used, the 
terms of the grant may distinguish be- 
tween income earned by the grantee 
and income earned by subgrantees and 
between the _ sources, kinds, or 
amounts of income. 

(2) The terms of a subgrant may re- 
strict the use of general program 
income earned by the subgrantee to 
only one or some of the alternatives 
permitted by the terms of the grant, 
but the alternative in paragraph (c) of 
this section shall always be permitted. 

(c) Deduction alternative. (1) Under 
this alternative, the income is used for 
allowable costs of the project or pro- 
gram. If there is a cost-sharing or 
matching requirement, costs borne by 
the income may not count toward sat- 
isfying that requirement. Therefore, 
the maximum percentage of Federal 
participation is applied to the net 
amount determined by deducting the 
income from total allowable costs and 
third-party in-kind contributions. The 
income shall be used for current costs 
unless the granting agency authorizes 
deferral to a later period. 

(2) To illustrate this alternative, 
assume a project in which the grantee 
incurs. $100,000 of allowable costs and 
receives no third-party in-kind contri- 
butions. If the grantee earns $10,000 
in general program income and this al- 
ternative applies, that $10,000 must be 
deducted from the $100,000 before ap- 
plying the maximum percentage of 
Federal participation. If that pecen- 
tage is 90 percent, the most that could 
be paid to the grantee would therefore 
be $81,000 (90 percent times $90,000). 

(d) Cost-sharing or matching alter- 
native. (1) Under this alternative, the 
income is used for allowable costs of 
the project or program but, in this 
case, the costs borne by the income 
may count toward satisfying a cost- 
sharing or matching requirement. 
Therefore, the maximum percentage 
of Federal participation is applied to 
total allowable costs and third-party 
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in-kind contributions. The income 
shall be used for current costs unless 
the granting agency authorizes defer- 
ral to a later period. 

(2) To illustrate this alternative, 
assume the same situation as in para- 
graph (c)(2) of this section. Under this 
alternative, the 90 percent maximum 
pecentage of participation would be 
applied to the full $100,000, and 
$90,000 could therefore be paid to the 
grantee. (It should be noted that if 
$20,000 of general program income is 
earned, only $80,000 could be paid, 
since a grant cannot pay for costs 
which have been borne by general pro- 
gram income.) 

(e) Additional costs alternative. 
Under this alternative, the income is 
used for costs which are in addition to 
the allowable costs of the project or 
program but which nevertheless fur- 
ther the objectives of the Federal stat- 
ute under which the grant was made. 
Provided that the costs borne by the .- 
income further the broad objectives of 
that statute, they need not be of a 
kind that would be permissible as 
charges to Federal funds. 

Examples of purposes for which the 
income may be used are: 

(1) Expanding the project or pro- 
gram. 

(2) Continuing the project or pro- 
gram after grant or subgrant support 
ends. 

(3) Supporting other projects or pro- 
grams that further the broad objec- 
tives of the statute. 

(4) Obtaining equipment or other 
assets needed for the project or pro- 
gram or for other activities that fur- 
ther the statute’s objectives. 


$7443 Program imcome—proceeds from 
sale of real property and from sale of 
equipment and supplies acquired for 
use. 

The following kinds of program 
income shall be governed by subpart O 
of this part: ~ 

(a) Proceeds from the sale of real 
property purchased or constructed 
under a grant or subgrant. 

(b) Proceeds from the sale of equip- 
ment and supplies fabricated or pur- 
chased under a grant or subgrant and 
intended primarily for use in the 
grant- or subgrant-supported project 
or program rather than for sale or 
rental. 


§74.44 Program income—royalties and 
other income earned from a copyright- 
ed work. 


(a) This section applies to royalties, 
license fees, and other income earned 
by a recipient from a copyrighted 
work developed under the grant or 
subgrant. Income of that kind is cov- 
ered by this section whether a third 
party or the recipient itself acts as the 
publisher, seller, exhibitor, or per- 


FEDERAL REGISTER, VOL. 43, NO. 149—WEDNESDAY, AUGUST 2, 1978 





34086 


former of the copyrighted work. In 
some cases the recipient incurs costs 
to earn the income but does not 
charge these costs to HEW grant 
funds, to required cost-sharing or 
matching funds, or to other program 
income. Costs of that kind may be de- 
ducted from the gross income in order 
to determine how much must be treat- 
ed as program income. 

(ob) The terms of the grant govern 
the disposition of income subject to 
this section. If the terms do not treat 
this kind of income, there are no HEW 
requirements governing the disposi- 
tion. A grantee is not prohibited from 
imposing requirements of its own on 
the disposition of this kind of income 
which is earned by its subgrantees pro- 
vided those requirements are in addi- 
tion to and not inconsistent with any 
requirements imposed by the terms of 
the grant. 


$7445 Program income—royalties or 
equivalent income earned from patents 
or from inventions. 


Disposition of royalties or equivalent 
income earned on_ patents or inven- 
tions arising out of activities assisted 
by a grant or subegrant shall be gov- 
erned by determinations made or 
agreements entered into under HEW’s 
patent regulations. (See parts 6 and 8 
of this title.) If the.determination or 
agreement does not provide for the 
disposition of the royalties or equiva- 
lent income, the disposition shall be in 
accordance with the recipient’s own 
policies. 


§74.46 Program income—income after 
grant or subgrant support not other- 
wise treated. 

(a) This section applies to program 
income not treated elsewhere in this 
part which arises from or is attributa- 
ble to an activity while supported by a 
grant.or subgrant but which does not 
accrue until after the period of grant 
or subgrant support. An example is 
proceeds from the sale or rental of a 
residual inventory of merchandise fab- 
ricated or purchased by a grant-sup- 
ported workshop during the period of 
support. 

(b) The terms of the grant govern 
the disposition of income subject to 
this section. If the terms do not treat 
this kind of income, there are no HEW 
requirements governing the disposi- 
tion. A grantee is not prohibited from 
imposing requirements of its own on 
the disposition of this kind of income 
which is earned-_by its subgrantees pro- 
vided those requirements are in addi- 
tion to and not inconsistent with any 
requirements imposed by the terms of 
the grant. 


RULES AND REGULATIONS 


§ 74.47 Interest earned on advances of 
grant funds. 


(a) Except when exempted by Feder- 
al statute (see paragraph (b) of this 
section for the principal exemption), 
grantees shall remit to the Federal 
Government any interest or other in- 
vestment income earned .on advances 
of HEW grant funds. This includes 
any interest or investment income 
earned by subgrantees and cost-type 
contractors on advances to them that 
are attributable to advances of HEW 
grant funds to the grantee. Unless the 
grantee receives other instructions 
from the responsible HEW official, the 
grantee shall remit the amount due by 
check or money order payable to the 
Department of Health, Education, and 
Welfare. 

(b) In accordance with the Intergov- 
ernmental Cooperation Act of 1968 
(Pub. L. 90-577), States, as defined in 
the act, shail not be accountable to 
the Federal Government for interest 
or investment income earned by the 
State itself, or by its subgrantees, 
where this income is attributable to 
grants-in-aid, as defined in the act (42 
U.S.C. 4213).* . 

(c) Recipients are cautioned that 
they are subject to the provisions in 
§ 74.61(e) for minimizing the time be- 
tween the transfer of advances and 
their disbursement. Those provisions 
apply even if there is no accountabil- 
ity to the Federal Government for in- 
terest or other investment income 
earned on the advances. 


Subpart G—Cost Sharing or Matching 


§ 74.50 Scope of subpart. 

(a) This subpart contains rules for 
satisfying Federal requirements for 
cost sharing or matching. These rules 
apply whether the cost sharing or 
matching is required by Federal stat- 
ute or by other terms of the grant. 

(b) HEW and a grantee may enter 
into an_- institutional cost-sharing 
agreement covering all of HEW’s re- 
search project grants to that grantee 
in the aggregate. Except as provided 
by the institutional cost-sharing agree- 
ment, this subpart applies to the satis- 
faction of the grantee’s obligation 

A under the agreement, as welt as to the 
satisfaction of cost-sharing or match- 
ing requirements that apply only to a 
single grant. 


§ 74.51 Definitions. 
For purposes of this subpart: 


'“State” is defined in the act to include 
any agency or instrumentality of a State, 
and the definition does not exclude a hospi- 
tal or institution of higher education which 
is such an agency or instrumentality. 
“Grant-in-aid” is defined in the act to ex- 
clude “payments under research and devel- 
opment contracts or grants which are 
awarded directly and on similar terms to all 
qualifying organizations, whether public or 
private.” (42 U.S.C. 4201) 


‘ 


“Cost sharing or matching’ means 
the value of third-party in-kind contri- 
butions and that portion of the costs 
of a grant-supported project or pro- 
gram not borne by the Federal Gov- 
ernment. 

“Equipment” has the same meaning 
given to that term in § 74.132, except 
that instead of “acquisition cost,” the 
words “market value at the time of do- 
nation” shall be substituted. 

“Supplies” means all tangible per- 
sonal property other than ‘“equip- 
ment” as defined in this section. 

“Third-party in-kind contributions” 
means property or services which 
benefit a grant-supported project or 
program and which are contributed by 
non-Federal third parties without 
charge to the grantee, the subgrantee, 
or a cost-type contractor under the 
grant or subgrant. 


§74.52 Basic rule: Costs and contributions 
acceptable. 


With the qualifications and excep- 
tions listed in § 74.53, a cost-sharing or 
matching requirement may be satis- 
fied by either or both of the following: 

(a) Allowable costs incurred by ‘the 
grantee, the subgrantee, or a cost-type 
contractor under the grant or sub- 
grant. This includes allowable costs 
borne by non-Federal grants or by 
other cash ddnations from non-Feder- . 
al third parties. 

(b) The value of third-party in-kind 
contributions applicable to the period 
to which the cost-sharing .or matching 
requirement applies. 


§74.53 Qualifications and exceptions. 


(a) Costs borne by other Federal 
grants. (1) Except as provided by Fed- 
eral statute, a cost-sharing or match- 
ing requirement may not be met by 
costs borne by another Federal grant. 
This prohibition does not apply to 
costs borne by general program 
income earned from a contract award- 
ed under another Federal grant. 

(2) For the purposes of this part, 
general revenue sharing funds under 
31 U.S.C. 1221 are not considered a 
Federal grant. Therefore, in the ab- 
sence of any provision of Federal stat- 
ute to the contrary, allowable costs 
borne by these funds may count to- 
wards satisfying a cost-sharing or 
matching requirement. 

(b) Costs or contributions counted 
towards other Federal cost-sharing re- 
quirements. Neither costs nor the 
values of third-party in-kind contribu- 
tions may count towards satisfying a 
cost-sharing or matching requirement 
of an HEW grant if they have been or 
will be counted towards satisfying a 
cost-sharing or matching requirement 
of another Federal grant, a Federal 


procurement contract, or any other 


award of Federal funds. 
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(c) Costs financed by general pro- 
gram income. Costs financed by gener- 
al program income, as defined in 
§ 74.42, shall not count towards satisfy- 
ing a cost-sharing or matching require- 
ment of the HEW gragrt supporting 
the activity giving rise to the income 
unless the terms of the grant express- 
ly permit the income to be used for 
cost sharing or matching. (This is the 
alternative for use of general program 
income described in § 74.42(d).) 

(d) Records. Costs and third-party 
in-kind contributions counting towards 
satisfying a cost-sharing or matching 
requirement must be verifiable from 
the records of recipients or cost-type 
contractors. These records must show 
how the value placed on third-party 
in-kind contributions was arrived at. 
To the extent feasible, volunteer ser- 
vices shail be supported by the same 
methods that the organization uses to 
support the allocability of its regular 
personnel costs. 

(e) Special standards for third-party 
in-kind contributions. (1) Third-party 
in-kind contributions shall count to- 
wards satisfying a cost-sharing or 
matching requirement only where, if 
the party receiving the contributions 
were to pay for them, the payments 
would be allowable casts. _ 

(2) A third-party in kind contribu- 
tion shall not count as direct cost 
sharing or matching where, if the 
party receiving the contribution were 
to pay for it, the payment would be an 
indirect cost. Cost-sharing or matching 
credit for such contributions shall be 
given only if the recipient or contrac- 
tor has established, along with its reg- 
ular indirect cost rate, a special rate 
for allocating to individual projects or 
programs the value of the contribu- 
tions. (Information on how to estab- 
lish these rates can be obtained from 
the Division of Cost Allocation in any 
HEW regional office’s Regional Ad- 
ministrative Support Center.) 

(3) The values placed on third-party 
in-kind contributions for cost-sharing 
or matching purposes shall conform to 
the rules in the succeeding sections of 
this subpart. If a third-party in-kind 
contribution is of a type not treated in 
those sections, the value placed upon 
it shall be fair and reasonable. 


§ 74.54 Valuation of donated services. 


(a) Volunteer services. Unpaid ser- 


vices, provided to a recipient by indi- 
viduals shall be valued at rates consist- 
ent with those ordinarily paid for simi- 
lar work in the recipient’s organiza- 
tion. If the recipient does not have em- 
ployees performing similar work, the 
rates shall be consistent with those or- 
dinarily paid by other employers for 
similar work in the same labor market. 
In either case, a reasonable amount 
for fringe benefits may be included in 
the valuation. 
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(ob) Employees of other organiza- 
tions. When an employer other than a 
recipient or. cost-type contractor fur- 
nishes free of charge the services of an 
employee in the employee’s normal 
line of work, the services shall be 
valued at the employee’s regular rate 
of pay exclusive of the. employer’s 
fringe benefits and overhead costs. If 
the services are in a different kine of 
work, paragraph (a) of this section 
shall apply. 


§ 74.55 Valuation of donated supplies and 
loaned equipment or space. 

(a) If a third party donates supplies, 

the contribution shall be valued at the 


. market value of the supplies at the 


time of donation. 

(b) If a third party donates the use 
of equipment or space in a building 
but retains title, the contribution shall 
be valued at the fair rental rate of the 
equipment or space, 


§74.56. Valuation of donated equipment, 
buildings, and land. 


If a third party donates equipment, 
buildings, or land, and title passes to a 
recipient, the treatment of the donat- 
ed property shall depend upon the 
purpose of the grant or subgrant, as 
follows: 

(a) Awards for capital expenditures. 
If the purpose of the grant or sub- 
grant is to assist the recipient in the 
acquisition of property, the market 
value of that property at the time of 
donation may be counted as cost shar- 
ing or matching. 

(b) Other awards. If assisting in the 
acquisition of property is not the pur- 
pose of the grant or subgrant, the fol- 
lowing rules apply: 

(1) If approval is obtained from the 
awarding party, the market value at 
the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the case of a subgrant, the terms of 
the HEW grant may require that the 
approval be obtained from the-grant- 
ing agency as well as the grantee. In 
all cases, the approval may be given 
only if a purchase of the equipment or 
buildings or a purchase or rental of 
the land.would be approved as an al- 
lowable direct cost. 

(2) If approval is not obtained under 
paragraph (b)(1) of this section, no 
amount may be counted for donated 
land, and only depreciation or use 
allowances may be counted for donat- 
ed equipment and buildings. The de- 
preciation or use allowances for this 
property are not treated as third-party 
in-kind contributions. Instead, they 
are treated as costs incurred by the re- 
cipient. They are computed and allo- 
cated (usually as indirect costs) in ac- 
cordance with the cost principles spec- 
ified in subpart Q of this part, in the 
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same way as depreciation or use 
allowances for purchased equipment 
and buildings. The amount of depreci- 
ation or use allowances for donated 
equipment and buildings is based on 
the property’s market value at the 
time it was donated. 

§ 74.57 Appraisal of real property. 


In some cases under §§ 74.55 and 
74.56, it will be necessary to establish 
the market value of land or a building 
or the fair rental rate of land or of 
space in a building. In these cases, the 
granting agency may require that the 
market value or fair rental rate be es- 
tablished by a certified real property 
appraiser (or by a representative of 
the U.S. General Services Administra- 
tion, if available) and that the value or 
rate. be certified by a responsible offi- 
cial of the party to which the property 
or its use is donated. For subgrants, 
this requirement may also be imposed 
by the grantee. 


Subpert H—Standards for Grantee 
and Subgrantee Financial Manage- - 
ment Systems 


§ 74.60 Scope of subpart. 


This subpart prescribes standards 
for firancial management systems of 
grant- and subgrant-supported activi- 
ties. Awarding parties shall not impose 
additional standards on _ recipients 
unless specifically provided for in a 
Federal! statute (e.g. the Joint Funding 
Simplification Act, Pub. L. 93-510) or 
these regulations. However, sugges- 
tions and assistance may be provided 
in establishing or improving financial 
management systems when needed or 
requested. 


§74.61 Standards. 


Grantees and subgrantees shall meet 
the following standards for their grant 
and subgrant financial management 
systems. 

(a) Financial reporting. Accurate, 
current, and complete disclosure of 
the financial results of each project or 
program shall be made in accordance 
with the financial reporting require- 
ments of the grant or subgrant. The 
terms of grants and subgrants shall 
not require financial reporting on the 
accrual basis if the recipient’s account- 
ing system is maintained on the cash 
basis. When accrual reporting is statu- 
torily required, a recipient whose ac- 
counting system is not maintained on 
that basis shall not be required to con- 
vert it to the accrual basis; the recipi- 
ent may develop the accrual informa- 
tion through an analysis of the docu- 
mentation on hand. 

(b) Accounting records. Records 
which identify adequately the source 
and application of funds for grant- or 
subgrant-supported activities shall be 
maintained. These records shall con- 
tain information pertaining to grant 
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or subgrant awards, authorizations, 
obligations, unobligated balances, 
assets, outlays, income, and, if the re- 
cipient is a government, liabilities. 

(c) Internal: control. Effective con- 
trol and accountability shall be main- 
tained for all grant or subgrant cash, 
real and personal property covered by 
subpart O of this part, and other 
assets. Recipients shall adequately 
safeguard all such property and shall 
assure that it is used solely for author- 
ized purposes. 

(d) Budgetary control. The actual 
and budgeted amounts for each grant 
or subgrant shall be compared. If ap- 
propriate or specifically required, re- 
cipients shall relate financial informa- 
tion to performance or productivity 
data, including the production of unit 
cost information. If unit cost data are 
required, estimates based on available 
documentation will be accepted when- 
ever possible. 

(e) Advance payments. Procedures 
shall be established to minimize the 
time elapsing between the advance of 
Federal grant or subgrant funds and 
their disbursement by the recipient. 
When advances are made by a letter- 
of-credit method, the recipient shall 
make drawdowns as close as possible 
to the time of making disbursements. 
Grantees advancing cash to subgran- 
tees shall conform sustantially to the 
same standards of timing and amount 
as apply to advances by Federal agen- 
cies to grantees, including require- 
ments for timely reporting of cash dis- 
bursements and balances. (See subpart 
K of this part.) ; 

(f) Allowable costs. Procedures shall 
be established for determining the rea- 
sonableness, allowability, and allocabi- 
lity of costs in accordance with the ap- 
plicable cost principles prescribed by 
subpart Q of this part and the terms 
of the grant. 

(g) Source documentation. Account- 
ing records shall be supported by 
source documentation such as can- 
celled checks, paid bills, payrolls, con- 
tract and subgrant award documents, 
etc. 

(h) Audits.—(1) General. External or 
internal audits shall be made in ac- 
cordance with generally accepted au- 
diting standards, including the stand- 
ards of the U.S. General Accounting 
Office’s publication “Standards for 
Audit of Governmental Organizations 
Programs, Activities, and Functions.’’! 
The auditors engaged by the recipient 
shall meet the criteria for qualifica- 
tions and independence in that publi- 
cation. 

(2) Purpose and scope. The purpose 
of these audits shall be to determine 
the effectiveness of the financial man- 
agement systems and internal proce- 


‘Available from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, D.C. 20402. 
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dures established by the recipient to 
meet the terms of its grants and sub- 
grants. The recipient’s auditors need 
not examine every grant or subgrant 
awarded to the recipient. Rather, 
audits generally should be made on an 
organization-wide basis to test the 
fiscal integrity of financial transac- 
tions and compliance with the terms 
of awards. These tests would include 
an appropriate sampling of Federal 
grants and subgrants. 

(3) Frequency. These audits shall be 
conducted on a continuing basis or at 
scheduled intervals, usually once a 
year, but at least every two years. The 
frequency shall depend on the nature, 
size and complexity of the recipient’s 
grant- or subgrant-supported activi- 
ties. 

(4) Relation to Federal audit. These 
audits may affect the frequency and 
scope of Federal audit. However, noth- 
ing in this section is intended to limit 
the right of the Federal Government 
to conduct an audit of a grant- or sub- 
grant-supported activity. 

(5) Audit resolution. The recipient 
shall follow a systematic method to 
assure timely and appropriate resolu- 
tion of audit findings and recommen- 
dations. 

(6) Copies of audit reports. A copy of 
each audit report, and a description of 
its resolution, shall be furnished to 
the appropriate regional office of the 
HEW Audit Agency. 


Subpart I—Financial Reporting 
Requirements 


§ 74.70 Scope and applicability of subpart. 

(a) This subpart prescribes require- 
ments and forms for grantees to 
report financial information to HEW, 
and to request grant payments when a 
letter of credit is not used. 

(b) This subpart need not be applied 
by grantees in dealing with their sub- 
grantees. However, grantees are en- 
couraged not to impose on subgrantees 
more burdensome requirements than 
HEW imposes on grantees. 


‘$74.71 Definitions. 


As used in this subpart or in the 
forms identified by this subpart: 

“Accrued expenditures” are the 
charges by grantee during a given 
period requiring the provision of funds 
for: (a) Goods and other tangible prop- 
erty received; (b) services performed 
by employees, contractors, subgran- 
tees, and other payees; and (c) 
amounts “becoming owed” for which 
no current services or performance is 
required, such as annuities, insurance 
claims, and other benefit payments. 

“Accrued income” is the sum of (a) 
earnings during a given period from 
services performed by the grantee and 
from goods and other tangible proper- 
ty delivered to purchasers, and (b) 


amounts becoming owed to the grant- 
ee for which no current services or 
performance is required by the grant- 
ee. 
“Federal funds authorized’ means 
the total amount of Federal funds ob- 
ligated by the Federal Government 
and authorized for use by the grantee. 

“In-kind contributions” means 
“third-party in-kind contributions” as 
defined in subpart G of this part. 

“Obligations” are the amounts of 
orders placed, contracts and subgrants 
awarded, services received, and similar 
transactions during a given period, 
which will require payment during the 
same or a future period. 

“Outlays” are charges made to the 
grant project or program. Outlays may 
be reported on a cash or accrual basis. 

“Program income” has the same 
meaning it has in subpart F of this 
part. 

“Unobligated balance” is the portion 
of the Federal funds authorized which 
has not been obligated by the grantee 
and is determined by deducting the 
grantee’s cumulative obligations from 
the cumulative Federal funds author- 
ized. 

“Unliquidated obligations,” for re- 
ports prepared on a cash basis, are the 
amount of obligations incurred by the 
grantee that has not been paid. For re- 
ports prepared on an accrued expendi- 
ture basis, they are the amount of ob- 
ligations incurred by the grantee for 
which an outlay has not been record- 
ed. 


§74.72 General. 


(a) Except as provided in paragraphs 
(d) and (e) of this section, grantees 
shall use only the forms specified in 
$§ 74.73 through 74.76, and such sup- 
plementary or other forms as may 
from time to time be authorized by 
OGP, for: ; 

(1) Submitting grant financial re- 
ports to granting agencies, or 

(2) Requesting advances or reim- 
bursements when letters of credit are 
not used. 

(b) Grantees shall follow all applica- 
ble standard instructions issued by 
OMB for use in connection with the 
forms specified in §§74.73 through 
74.76. Granting agencies may issue 
substantive supplementary. instruc- 
tions only with the approval of OGP. 
Granting agencies may shade out or 
instruct the grantee to disregard any 
line item that the granting agency 
finds umnecessary for its decision 
making purposes. 

(c) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
subpart. 

(d) Granting agencies may provide 
computer outputs to grantees to expe- 
dite or contribute to the accuracy of 
reporting. Granting agencies may 
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accept the required information from 
grantees in machine usable format or 
computer printouts instead of pre- 
scribed formats. 

(e) When a granting agency has de- 
termined that a grantee’s accounting 
system does not meet the standards 
for financial management systems 
contained in subpart H of this part, it 
may require financial reports with 
more frequency or more detail (or 
both), upon written notice to the 
grantee (without regard to §74.7), 
until such time as the standards are 
met. 

(f) HEW may waive any report re- 
quired by this subpart if not needed. 

(g) Granting agencies may extend 
the due date for any financial report 
upon receiving a justified request from 
the grantee. 


§ 74.73 Financial Status Report. 


(a) Form. Grantees shall use Stand- 
ard Form 269, Financial Status 
Report, to report the Status of funds 
for all nonconstruction grants. 

(b) Accounting basis. Each grantee 
shall report program outlays and pro- 
gram income on the same accounting 
basis, i-e., cash or accrued expenditure 
(accrual), which it uses in its account- 
ing system. 

(c) Frequency. ‘The granting agency 
may prescribe the frequency of the 
report for each project or program. 
However, the report shall not be re- 
quired more frequently than quarterly 
except as provided in §§174.7 and 
74.72(e). If the granting agency does 
not specify the frequency of the 
report, it shall be submitted annually. 
A final report shall be required upon 
expiration or termination of grant 
support. ° 

(d) Due date. When reports are re- 
quired on a quarterly or semiannual 
basis, they shall be due 30 days after 
the reporting period. When required 
on an annual basis, they shall be due 
90 days after the grant year. Final re- 
ports shall be due 90 days after the ex- 
piration or termination of grant sup- 
port. : 


§ 74.74 Federal Cash Transactions Report. 


(a) Form. (1) For grants paid by let- 
ters of credit (or Treasury check ad- 
vances) through any HEW payment 
office except the Departmental Feder- 
al Assistance Financing System 
(DFAFS), the grantee shall submit to 
the payment office Standard Form 
272, Federal Cash Transactions 
Report, and when necessary, its con- 
tinuation sheet, Standard Form 272a. 
For grants paid by DFAFS, the grant- 
ee shall submit DFAFS Report 27, Re- 
cipient Report of Expenditures, to 
DFAFS. 

(2) These reports will be used by the 
HEW payment office to monitor cash 
advanced to grantees and to obtain 
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disbursement or outlay information 
for each grant from grantees. The 
format of the report may be adapted 
as appropriate when reporting is to be 
accomplished with the assistance of 
automatic data processing equipment: 
Provided, That the information to be 
submitted is not changed in substance. 

(b). Forecasts of Federal cash require- 
ments. Forecasts of Federal cash re- 
quirements may be required in the 
‘“‘Remarks” section of the report. 

(c) Cash in hands of secondary recip- 
tents. When considered necessary and 
feasible by the responsible HEW pay- 
ment office, grantees may be required 
to report the amount of cash subad- 
vances in excess of three days’ needs 
in the hands of their subgrantees or 
contractors and to provide short nar- 
rative explanations of actions taken by 
the grantee to reduce the excess bal- 
ances. 

(d) Frequency and due date. Gran- 
tees shall submit the report no later 
than 15 working days following the 
end of each quarter. However, where a 
letter of credit authorizes advances at 
an annualized rate of one million dol- 
lars or more, the HEW payment office 
may require the report to be submit- 
ted within 15 working days following 
the end of each month. 


§74.75 Request for Advance or Reim- 
bursement. 


(a1) Advance payments. Requests 
for Treasury check advance payments 
shall be submitted on Standard Form 
270, Request for Advance or Reim- 
bursement. (This form is not used for 
drawdowns under a letter of credit or 
when Treasury check advance pay- 
ments are made to the grantee auto- 
matically on a predetermined basis.) 

(2) Reimbursements. Requests for re- 
imbursement under non-construction 
grants shall also be submitted on 
Standard Form 270. (For reimburse- 
ment requests under construction 
grants, see § 74.76(a).) 

(b) The frequency for submitting 
payment requests is treated in § 74.96. 


$74.76 Outlay report and request for re- 
imbursement for construction  pro- 
grams. 


(a) Construction grants paid by re- 
imbursement method. (1) Requests for 
reimbursement under construction 
grants shall be submitted on Standard 
Form 271, Outlay Report and Request 
for Reimbursement for Construction 
Programs. Granting agencies may, 
however, prescribe the Request for 
Advance or Reimbursement form spec- 
ified in § 74.75 instead of this form. 

(2) The frequency for submitting re- 
imbursement requests is treated in 
§ 74.96. 

(b) ‘Construction grants paid by 
letter of credit or Treasury check ad- 
vance. (1) When a construction grant 
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is paid by letter of credit or Treasury 
check advances, the grantee shall 
report its outlays to the granting 
agency using Standard Form 271, 
Outlay Report and Request for Reim- 
bursement for Construction Programs. 
The granting agency will provide any 
necessary special instruction. Howev- 
er, frequency and due date shall be 
governed by § 74.73(c) and (d). 

(2) When a construction grant is 
paid by Treasury check advances 
based on periodic requests from the 
grantee, the advances shall be request- 
ed.on the form specified ‘in § 74.75. 

(3) The granting agency may substi- 
tute the Financial Status Report spec- 
ified in § 74.73 for the Outlay Report 
and Request for Reimbursement. 

(c) Accounting basis. The accounting 
basis for the Outlay Report and Re- 
quest for Reimbursement for Con- 
struction Programs shall be governed 
by § 74.73(b). 


Subpart J—Monitoring and Reporting 
of Program Performance 


§ 74.80 Scope of subpart. 


This subpart sets forth the proce- 
dures for monitoring and reporting 
program performance of recipients. 
These procedures are designed to 
place reliance on recipients to manage 
the day-to-day operations of their 
grant- and subgrant-supported activi- 
ties. 


§ 74.81 Monitoring by recipients. 


Recipients shall monitor the per- 
formance of grant- and subgrant-sup- 
ported activities. They shall review 
each program, function, or activity to 
assure that adequate progress is being 
made towards achieving the goals of 
the grant or subgrant. 


§ 74.82 Performance reports under non- 
construction grants. 


(a) Where the granting agency de- 
termines that performance informa- 
tion sufficient to meet its program- 
matic needs will be available from sub- 
sequent applications, the granting 
agency will require the grantee to 
submit a performance report only 
upon expiration or termination of 
grant support. This report will be due 
on the same date as the final financial 
Status Report unless waived by the 
granting agency. Note that the “Appli- 
cation for Federal Assistance (Noncon- 
struction Programs)” prescribed by 
subpart N of this part, when used to 
request continued support, provides 
information substantially equivalent 
to a performance report. 

(b) Except as provided in paragraph 
(a) of this section, grantees shall 
submit annual performance reports 
unless the granting agency requires 
quarterly or semiannual reports. 
Annual reports shall be due 90 days 
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after the grant year; quarterly or 
semiannual reports shall be due 30 
days after the reporting period. A 
final performance report shall be due 
90 days after the expiration or termi- 
nation of grant support. Granting 
agencies may extend the due date for 
any performance report upon receiv- 
ing a justified request from the grant- 


ee. In addition, granting agencies may - 


waive the requirement for any per- 
formance report which is not needed. 

(c) The content of performance re- 
ports shall conform to any instruc- 
tions issued by the granting agency, 
including, to the extent appropriate to 
the particular grant, a brief presenta- 
tion of the following for each pro- 
gram, function, or activity involved: 

(1) A comparison of actual accom- 
plishments to the goals established for 
the period. Where the output of the 
project or program can be readily ex- 
pressed in numbers, a computation of 
the cost per unit of output may be re- 
quired if that information will be 
useful. 

(2) The reasons for slippage if estab- 
lished goals were not met. 

(3) Other pertinent information in- 
cluding, when appropriate, analysis 
and explanation of unexpectedly high 
overall or unit costs. 

(d) Grantees will not be required to 
submit more than the original and two 
copies of performance reports. 

(e) Grantees shall adhere to the 
standards in paragraphs (a) through 
(d) of this section in prescribing per- 
formance reporting requirements for 
subgrantees. 


§ 74.83 Performance reports under con- 
struction grants. . 


In general, awarding parties rely 
heavily on on-site technical inspection 
and certified percentage-of-completion 
data to keep themselves informed as 
to progress under construction grants 
and subgrants. Formal performance 
reports to supplement those sources of 
information shall be required only if 
considered necessary by the awarding 
party, and in no case more frequently 
than quarterly. 


§74.84 Significant developments between 
scheduled reporting dates. 


Between the scheduled performance 
reporting dates, events may occur 
which have significant impact upon 
the grant- or subgrant-supported ac- 
tivity, In such cases, the recipient 
shall inform the awarding party as 
soon as. the following types of condi- 
tions become known: 

(a) Problems, delays, or adverse con- 
ditions which will materially impair 
the ability to attain the objective of 
the award: This disclosure shall be ac- 
companied by a statement of the 
action taken, or contemplated, and 
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any assistance needed to resolve the 
situation. 

(b) Favorable developments which 
enable meeting time schedules and 
goals sooner or at less cost than antici- 
pated or producing more beneficial re- 
sults than originally projected. 


§ 74.85 Site visits. 


Site visits may be made as necessary 
by representatives of HEW to: 

(a) Review program accomplish- 
ments and management control sys- 
tems. 

(b) Provide such technical assistance 
as may be required. ? 


Subpart K—Grant and Subgrant 
Payment Requirements 


§ 74.90 Scope of subpart. 


This subpart prescribes the basic 
standard and the methods under 
which HEW will make grant payments 
to grantees, and grantees will make 
subgrant payments to their subgran- 
tees. 


§ 74.91 Definitions. 


As used in this subpart: 

“Advance by Treasury check” is a 
payment made by a Treasury check to 
a grantee, upon its periodic request or 
through the use of predetermined pay- 
ment schedules, before payments are 
made by the grantee. 

“Letter of credit” is an instrument 
certified by an authorized official 
which authorizes a recipient to draw 
funds needed for immediate disburse- 
ment in accordance with Treasury Cir- 
cular No. 1075. 

“Percentage of completion method” 
refers to a system under. which pay- 
ments are made for construction work 
according to the percentage of comple- 
tion of the work, rather than to the 
grantee’s rate of disbursements. 


§ 74.92 Basic standard. 


Methods and procedures for making 
payments to recipients shall minimize 
the time elapsing between the transfer 
of funds and the recipient’s disburse- 
ments. 


§ 74.93 Payment methods under noncon- 
struction grants. 


(a) Letters of credit will be used to 
pay HEW grantees when all of the fol- 
lowing conditions exist: 

(1) There is or will be a continuing 
relationship between the grantee and 
the HEW payment office for at least a 
year and the total amount of advances 
to be received from the HEW payment 
office is $120,000 or more per year, 

(2) The grantee has maintained, or 
demonstrated to HEW the willingness 
and ability to maintain, procedures 
that minimize the time elapsing be- 
tween the transfer of funds from the 


Treasury and their disbursement by 
the grantee, and 

(3) The grantee’s financial manage- 
ment system meets the standards for 
fund control and accountability in 
Subpart H of this part. 

(b) Advances by Treasury check will 
be used, in accordance with Treasury 
Circular No. 1075, when the grantee 
does not meet the requirements in 
paragraph (a)(1) of this section but 
does meet the requirements in para- 
graphs (a) (2) and (3) of this section. 

(c) Reimbursement by. Treasury 
check will be preferred method when 
the requirements of either paragraph 
(a2) or paragraph (a)(3) of this sec- 
tion are not met. This method may 
also be used when the major portion 
of the program is accomplished 
through private market financing or 
Federal loans, and the Federal grant 
assistance constitutes a minor portion 
of the program. 


§74.94 Payment methods under construc- 
tion grants. . ; 

(a) Reimbursement by Treasury 
check shall be the preferred method 
when the grantee does not meet the 
requirements specified in § '74.93(a) (2) 
or (3), and may be used for any HEW 
construction grant unless HEW has 
entered into an agreement with the 
grantee to use a letter of credit for all 
HEW grants, including construction 
grants. 

(b) When the reimbursement by 
Treasury check method is not used, 
§ 74.93 (a) and (b) shall apply to the 
construction grant. Implementing pro- 
cedures under § 74.93 (a) and (b) will 
be insofar as possible the same for 
construction grants as for noncon- 
struction grants awarded to the same 
grantee. 

(c) HEW will not use the percentage 
of completion method to pay its con- 
struction grants. The grantee may use 
that method to pay its construction 
contractor, but if it does, HEW’s pay- 
ments to the grantee will nevertheless 
be based on the grantee’s actual rate 
of disbursements. 


§ 74.95 Withholding of payments. 


(a) Unless otherwise required by 
Federal statute, payments for proper 
charges incurred by grantees will not 
be withheld unless (1) the grantee has 
failed to comply with Federal report- 
ing requirements or (2) the grant is 
suspended pursuant to § 74.114 or (3) 
the grantee owes money to the United 
States and collection of the debt. by 
withholding grant payments will not 
impair the accomplishment of the ob- 
jectives of any grant program spon- 
sored by the United States. 

(b) Cash withheld for failure to 
comply with reporting requirements 
but without suspension of the grant 
will be released to the grantee upon 
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subsequent compliance. When a grant 
is suspended, payment adjustments 
will be made in accordance with 
§ 74.114. When a debt is to be collect- 
ed, HEW may withhold payments or 
require appropriate accounting adjust- 
ments to recorded grant cash balances 
for which the grantee is accountable 
to the Federal Government, in order 
to liquidate the indebtedness. 


§ 74.96 Requesting advances or reimburse- 
ments, 


(a) If advances are made by Treasur- 
y check and the advances are not pres- 
cheduled, the grantee shall submit its 
requests for payment monthly. Less 
frequent requests are not permitted 
because they would result in advances 
covering excessive periods of time. 

{b) If payments are made through 
reimbursement by Treasury check, the 
grantee may submit its requests for re- 
imbursement monthly and may 
submit them more often if authorized. 
The grantee will be paid as promptly 
as possible, ordinarily within 30 days 
after receipt of a proper request for 
reimbursement. 

(c) The forms for requesting ad- 
vances or reimbursements are identi- 
fied in subpart I of this part. 


§ 74.97 Payments to subgrantees. 


Grantees shall observe the require- 
ments of this subpart in making (or 
withholding) payments to subgran- 
tees, with the following exceptions: 

(a) Advance payment by check may 
be used instead of letter of credit; 

(b) The forms specified in subpart I 
of this part for requesting advances 
and reimbursements are not required 
to be used by subgrantees; and 

(c) The reimbursement by check 
method may be used to pay any con- 
struction subgrant, whether or not 
HEW has agreed to use a letter of 
credit for all direct HEW grants to 
that same recipient. 


Subpart L—Programmatic Changes 
and Budget Revisions 


§ 74.100 Scope and applicability of this 
subpart. 

(a) Scope. This subpart deals with 
prior approval requirements for post- 
award programmatic changes and 
budget revisions by recipients. 

(b) Exemption of mandatory grants. 
Sections 74.103 through 74.106 do not 
apply to programmatic changes or 
budget revisions made by grantees 
under State plan or other grants 
which the granting agency is required 
by law to award if the applicant meets 
all applicable requirements for entitle- 
ment, (These are generally called 
“mandatory” or “formula” grants.) 

(c) Exemption of certain subgrants. 
Sections 74.103 through 74.106 do not 
apply to subgrants from States to 
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their local governments under a man- 
datory or formula grant, if the local 
government is not required to apply 
for the subgrant on a project basis. 
Generally, such exempi subgrants will 
occur under a State plan which pro- 
vides for local administration of a 
State-wide program under State super- 
vision. “ 


§ 74.101 Relationship to cost principles. 


The cost principles in Appendices C, 
D, E, and F to this part contain re- 
quirements for prior approval of cer- 
tain types of costs (see § 74.176). 
Except when waived, those require- 
ments apply to alr grants and sub- 
grants even if §§ 74.103 through 74.106 
do not. - 


§ 74.102 Prior approval procedures. 


(a) For grants. When requesting a 
prior approval required by this sub- 
part, grantees shail address their re- 
quests to the responsible grants officer 
of the granting agency. Approvals 
shall not be valid unless they are in 
writing and signed by either the 
grants officer, the head of the grant- 
ing agency, or the head of the grant- 
ing agency’s regional office. 

(b) For subgrants. Grantees shall be 
responsible for reviewing requests 
from their subgrantees for the appro- 
vals required by this subpart and for 
giving or denying the approval. A 
grantee shall not approve any action 
which is inconsistent with the purpose 
or terms of the Federal grant. If an 
action by a subgrantee will result in a 
change in the overall grant project or 
budget requiring granting agency ap- 
proval, the grantee shall obtain that 
approval before giving its approval to 
the subgrantee. Approvals shall not be 
valid unless they are in writing and 
signed by an authorized official of the 
grantee. ; 

(c) Timing. Within 30 days from the 
date of receipt of a request for approv- 
al, the approval authority shall review 
the request and notify the recipient of 
its decision. If the request for approval 
is still under consideration at the end 
of 30 days, the approval authority 
shall inform the recipient in writing as 
to when to expect the decision. 


§ 74.103 ‘Programmatic changes. 


(a) Scope. This section contains re- 
quirements for prior approval of de- 
partures, other than budget revisions, 
from approved project plans. In addi- 
tion to the requirements in this sec- 
tion, awarding parties may require 
prior approval for other kinds of pro- 
grammatic changes to an approved 
grant or subgrant project. 

(b) Changes to project scope or objec- 
tives. The recipient shall obtain prior 
approval for any change to the scope 
or objectives of the approved project. 
(For construction projects, any materi- 
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al change in approved space utilization 
or functional layout shall be consid- 
ered a change in scope.) 

(c) Changes in key people. The re- 
cipient of a grant or subgrant for re- 
search (or any other kind of grant or 
subgrant if the terms of the award 
make this rule applicable) shall obtain 
prior approval: 

(1) To continue the project during 
any continuous period of more than 3 
months without the active direction of 
an approved project director or princi- 
pal investigator; or 

(2) To replace the project director or 
principal investigator (or any other 
persons named and expressly identi- 
fied as key project people in the notice 
of grant or subgrant award) or to 
permit any such people to devote sub- 
stantially less effort to the project 
than was anticipated when the grant 
or subgrant was awarded. 

(d) Other programmatic changes. 
The following shall require prior ap- 
proval except to the extent explicitly 
included in the project plan as ap- 
proved by the awarding party at the 
time of award: 

(1) Providing financial assistance to 
a third party by subgranting or any 
other means. 

(2) Tranferring to a third party, by 
contracting or any other means, the 
actual performance of the substantive 
programmatic work. The term “sub- 
stantive programmatic work” means 
activities which are central to carrying 
out the purpose of the project, and 
not merely incidental. Transfer of sub- 
stantive programmatic work does not 
include purchase of supplies, materi- 
als, or equipment; acquisition of gener- 
al or incidental support services; ob- 
taining advice; or transfer of activities 
whose cost is treated as an indirect 
cost. 

(3) Providing medical care to individ- 
uals under research grants. 


§ 74.104 Budgets generally. 


(a) Definitions. In this subpart: 

(1) “Budget” means the recipient’s 
financial plan for carrying .out the 
project or program. 

(2) “Approved budget” means a 
budget (including any revised budget) 
which has been approved by the 
awarding party. 

(b) Research project budgets. For re- 
search projects, approved budgets 
shall not include the recipient’s share 
of project costs. 

(c) Non-research project budgets. For 
non-research projects which involve 
cost sharing or matching, approved 
budgets shall ordinarily consist of a 
single set of figures covering total 
project cost (the sum of the awarding 
party’s share and the _ recipient’s 
share). However, the awarding party 
may specify that the recipient’s share 
not be included in the approved 
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budget In ne case, however. shall the 
approved budget be in the form of a 
separate sei. of figures for each share. 

<d) Subdivision by programmatic 
segments Some grants and subgrants 
encompass iwo or more programmatic 
segments such as discrete programs, 
projects, functions, or types of activi- 
ties). In these cases, the awarding 
party may require that the approved 
budget be subdivided to show the an- 
ticipated cost of each programmatic 
segment. 


§ 74.105 Budget 
tion projects. 

(a) Except as provided in paragraph 
(b) of this section, the recipient of a 
grant or subgrant having an approved 
budget shall obtain prior approval for 
any budget revision which will: 

(1) Involve transfer of amounts bud- 
geted for indirect costs to absorb in- 
creases in direct costs, or 

(2) Involve transfer of amounts pre- 
viously budgeted for student support 
(tuition waivers, stipends, and other 
payments to or for trainees), or 

(3) Result in a need for the award of 
additional funds, e.g., an increase in 
the base upon which indirect costs are 
calculated which will increase alloca- 
ble indirect costs and result in a claim 
for a supplementary award. 

(b) Any or all of the prior approval 
requirements in paragraph (a) of this 
section may be waived by the award- 
ing party. 

(c) Except as provided in §§ 74.107 
and 174.176, other budget changes 
under nonconstruction grants do not 
require approval. 





revisi onstruc- 


§ 74.106 Budget revisions—cosntruction 
projects. 

Unless provided otherwise by the 
terms of the grant or subgrant, revi- 
sions to construction project budgets 
do not require approval. 


§ 74.107 Construction and nonconstruc- 
tion work under the same grant or sub- 
grant. 

When a grant or subgrant provides 
support for both construction and 
nonconstruction work, the awarding 
party may require prior approval 
before any fund or budget transfers 
between the two types of work. 


§74.108 Authorized funds 
needs. 


The recipient shall notify the award- 
ing party promptly whenever the 
amount of-grant or subgrant author- 
ized funds is expected to exceed needs 
by more than $5,000 or 5 percent of 
the grant or subgrant, whichever is 
greater. This notification will not be 
required under continuing grants or 
subgrants if the application for the 
next period’s funding will include an 
estimate of what the unobligated bal- 


exceeding 
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ance of authorized funds will be at the 
end of the current period. 


Subpart M—Grant and Subgrant Clo- 
seout, Suspension, and Termination 


§ 74.110 Definitions. 


“Grant closeout’”” means the process 
by which a granting agency deter- 
mines that all applicable administra- 
tive actions and all required work of 
the grant have been completed by the 
grantee and the granting agency. 

“Suspension” of a grant means tem- 
porary withdrawal of the grantee’s au- 
thority to obligate grant funds pend- 
ing corrective action by the grantee or 
a decision to terminate the grant. 

“Termination” of a grant means per- 
manent withdrawal of the grantee’s 
authority to obligate previously 
awarded grant funds before that au- 
thority would otherwise expire. It also 
means the voluntary relinquishment 
of that authority by the grantee. ‘“Ter- 
mination” does not include: 

(a) Withdrawal of funds awarded on 
the basis of the grantee’s underesti- 
mate of the unobligated balance in a 
prior period; 

(b) Refusal by the granting agency 
to extend a grant or award additional 
funds (such as refusal to make a com- 
peting or noncompeting continuation, 
renewal, extension, or supplemental 
award); 

(c) Withdrawal of the ‘unobligated 
balance as of the expiration of a grant; 

(d) Annulment, i.e., voiding, of a 
grant upon determination that the 
award was obtained fraudulently, or 
was otherwise illegal or invalid from 
inception. 


§$74.111 Closeout. 


(a) Each grant shall be closed out as 
promptly as is feasible after expiration 
or termination. 

(b) In closing out HEW grants, the 
following shall be observed: 

(1) Upon request, HEW shall 
promptly pay the grantee for any al- 
lowable reimbursable costs not covered 
by previous payments. 

(2) The grantee shall immediately 
refund or otherwise dispose of, in ac- 
cordance with instructions from HEW, 
any unobligated balance of cash ad- 
vanced to the grantee. 

(3) The grantee shall submit, within 
90 days of the date of expiration or 
termination, all financial, perform- 
ance, and other reports required by 
the terms of the grant. HEW may 
extend the due date for any report 
upon receiving a justified request from 
the grantee, and may waive any report 
which is not needed. 

(4) The granting agency shall make 
a settlement for any upward or down- 
ward adjustment of the Federal share 
of. costs, to the extent called for by the 
terms of the grant. 


(c)(1) The closeout of a grant does 
not affect the retention period for, or 
Federal rights. of access to, grant rec- 
ords. See subpart D of this part. 

(2) If a grant is closed out without © 
audit, the granting agency retains the 
right to disallow and recover an appro- 
priate amount after fully considering 
any recommended disallowances re- 
sulting from an audit which may be 
conducted later. 

(3) The closeout of a grant does not 
affect the grantee’s responsibilities 
with respect to property under sub- 
part O of this part, or with respect to 
any program income for which the 
grantee is still accountabie under sub- 
part F of this part. 


§74.112 Amounts payable to the Federal 
Government. 


For each grant, the following sums 
shall constitute a debt or debts owed 
by the grantee to the Federal Govern- 
ment, and shall, if not paid upon 
demand, be recovered from the grant- 
ee or its successor or assignees by set- 
off or other action as provided by law: 

(a) Any grant funds paid to the 
grantee by the Federal Government in 
excess of the amount to. which the 
grantee is finally determined to be en- 
titled under the terms of the grant; 

(b) Any interest or other investment 
income earned on advances of grant 
funds which is due the Federal Gov- 
ernment pursuant to § 74.47; 

(c) Any. royalties or other special 
classes of program income which, 
under the terms of the grant, are re- 
quired to be remitted to the Federal 
Government (see subpart F of this 
part); 

(d) Any amounts due the Federal 
Government under subpart O of this 
part; and 

(e) Any other amounts finally deter- 
mined to be due the Federal Govern- 
ment under the terms of the grant. 


§74.113 Violation of terms. 


(a) When a grantee has materially 
failed to comply with the terms of a 
grant, the granting agency may sus- 
pend the grant, in accordance with 
§ 74.114, terminate the grant for cause, 
as provided in § 74.115, or take such 
other remedies as may be legally avail- 
able and appropriate in the circum- 
stances. 

(b) If a project or program is sup- 
ported over two or more funding peri- 
ods, a grant may be suspended or ter- 
minated in the current period for fail- 
ure to submit a report still due from a 
prior period. 


§74.114 Suspension. 


(a) When a grantee has materially 
failed to comply with the terms of a 
grant, the granting agency may, upon 
reasonable notice to the grantee, sus- 
pend the grant in whole or in part. 
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The notice of suspension will state the 
reasons for the suspension, any correc- 
tive action required of the grantee, 
and the effective date. The suspension 


may be made effective at once if a de-~ 


layed effective date would be unrea- 
sonable considering the granting agen- 
cy’s responsibilities to protect the Fed- 
eral Government’s interest. Suspen- 
sions shall remain in effect until the 
grantee has taken corrective action 
satisfactory to the granting agency, or 
given evidence satisfactory to the 
granting agency that such corrective 
action will be taken, or until the grant- 
ing agency terminates the grant. 

(b) New obligations incurred by the 
grantee during the suspension period 
will not be allowed unless the granting 
agency expressly authorizes them in 
the notice of suspension or an amend- 
ment to it. Necessary and otherwise al- 
lowable costs which the grantee could 
not reasonably avoid during the sus- 
pension period will be allowed if they 
result from obligations properly in- 
curred by the grantee before the effec- 
tive date of the suspension and not in 
anticipation of suspension or termina- 
tion. At the discretion of the granting 

_agency, third-party in-kind contribu- 
tions applicable to the suspension 
period may be allowed in satisfaction 
of cost sharing or matching require- 
ments. 

(c) Appropriate adjustments to pay- 
ments under the suspended grant will 
be made either by withholding subse- 
quent payments or by not allowing the 
grantee credit for disbursements made 
in payment of unauthorized obliga- 
tions incurred during the suspension 
period. : 


§ 74.115 Termination. 


(a) Termination for cause. The 
granting agency may terminate any 
grant in whole, or in part, at any time 
before the date of expiration, when- 
ever it determines that the grantee 
has materially failed to comply with 
the terms of the grant. The granting 
agency shall promptly notify the 
grantee in writing of the determina- 
tion and the reasons for the termina- 
tion, together with the effective date. 

(b) Termination on other grounds. 
Except as provided in paragraph (a) of 
this section, grants may be terminated 
in whole or in part only as follows: 

(1) By the granting agency with the 
consent of the grantee, in which case 
the two parties shall agree upon the 
termination conditions, including the 
effective date and in the case of par- 
tial terminations, the portion to be 
terminated, or 

(2) By the grantee, upon written no- 
tification to the granting agency, set- 
ting forth the reasons for such termi- 
nation, the effective date, and in the 
case of partial terminations, the por- 
tion to be terminated. However, if, in 
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the case of a partial termination, the 
granting agency determines that the 
remaining portion of the grant will 
not accomplish the purposes for which 
the grant was made, the granting 
agency may terminate the grant in its 
entirety under either paragraph (a) or 
paragraph (b)(1) of this section. 

(c) Termination settlements. When a 
grant is terminated, the grantee shall 
not incur new obligations for the ter- 
minated portion after the effective 


date, and shall cancel as many out-, 


standing obligations as possible. The 
granting agency shall allow full credit 
to the grantee for the Federal share of 
the noncancellable obligations proper- 
ly incurred by the grantee prior to ter- 
mination. 


§ 74.116 Applicability to subgrants. 


Grantees shall adhere to the same 
standards regarding closeout, suspen- 
sion, and termination of subgrants as 
are prescribed in this subpart for 
granting agencies. 


Subpart N—Forms for Applying for 
Grants 
§ 74.120 Scope of subpart. 


(a) This subpart prescribes forms 
and instructions to be used by govern- 
mental organizations (except hospitals 
and institutions of higher education 
operated by a government) in applying 
to HEW for grants. This subpart is not 
applicable, however, to mandatory or 
formula grant programs which do not 
require applicants to apply to HEW 
for funds on a project basis. 

(b) This subpart permits granting 
agencies to prescribe the form of ap- 
plications by nongovernmental organi- 
zations (including hospitals and insti- 
tutions of higher education operated 
by a government), but prescribes the 
use of a standard facesheet for certain 
of these applications. 

(c) This subpart applies only to ap- 
plications for grants, and is not re- 
quired to be applied by grantees in 
dealing with applicants for subgrants. 
However, grantees are encouraged not 
to adopt more detailed or burdensome 
application requirements for’ sub- 
grants. 


§74.121 Authorized forms. and instruc- 
tions for governmental organizations. 


(a) In applying to HEW for grants, 
governments shall use only the forms 
specified in §§ 74.122 through 74.126, 
and such supplementary ‘or other 
forms as may from time to time be 
prescribed by the granting agency 
with the approval of OGP. 

(b) Governments will not be re- 
quired to submit more than the origi- 
nal and two copies of their applica- 
tions. 

(c) Governments shall follow all ap- 
plicable standard instructions promul- 
gated by OMB for use in connection 
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with the forms specified in §§ 74.122 
through 174.126. Granting agencies 
may specify and describe the pro- 
grams, functions, or activities that will 
be used to plan, budget, and evaluate 
the work under a grant. Other supple- 
mentary instructions may be issued 
only with the approval of OGP. For 
any form, the granting agency may 
shade out or instruct the applicant to 
disregard any line item that is not 
needed. 

(d) When a government applies for 
additional funding (such as a continu- 
ation or supplemental award) or 
amends a previously submitted appli- 
cation, only the facesheet and any 
other affected pages need be submit- 
ted. Previously submitted pages whose 
information is still current need not be 
resubmitted. 


§ 74.122 Preapplications for Federal As- 
sistance for governmental organiza- 
tions. 


(a) When a preapplication is submit- 
ted by a government, the preapplica- 
tion for Federal assistance form pre- 
scribed by OMB Circular A-102 shall 
be used. The purposes of preapplica- 
tions shall be to: 

(1) Establish communication be- 
tween the applicant and the granting 
agency; 

(2) Determine the applicant’s eligi- 
bility; 

(3) Determine how well the project 
can compete with similar applications 
from others in order to discourage pro- 
posals which have little or no chance 
for Federal funding before applicants 
incur significant expenditures for pre- 
paring an application. 

(b) Preapplication shall be manda- 
tory when the potential applicant is a 
government and the proposed project 
(1) is for construction, land acquisi- 
tion, or land development, and (2) 
would require more than $100,000 of 
Federal funding. The granting agency 
may require preapplications regardless 
of the type of project and regardless 
of the estimated amount of Federal 
funding. In addition, any government 
may submit a preapplication even 
when not required by the granting 
agency. 


§ 74.123 Notice of preapplication review 
action for governmental organizations. 


The notice of preapplication review 
action form prescribed by attachment 
M of OMB Circular No. A-102 will be 
used by granting agencies to inform 
governmental applicants of the results 
of the review of the preapplications 
submitted to them. The granting 
agency will send a notice to the appli- 
cant ordinarily within 45 days of the 
receipt of the preapplication form. If 
the review cannot be made within 45 
days, the applicant will be informed by 
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letter.as to when the review will be 
completed. 


$74.124 Application for Federal assistance 
(nonconstruction programs) for. gov- 
ernmental organizations. 


The applicant for Federal assistance 
(nonconstruction programs) form pre- 
scribed by attachment M of OMB Cir- 
cular No. A-102 shall be used by gov- 
ernments in applying for any grant to 
which this subpart is applicable except 
where a form specified in § 74.125 or 
§ 74.126 is to be used. 


§$74.125 Application for Federal assistance 
(for construction programs) for gov- 
ernmental organizations. 


The applicant for Federal assistance 
(for construction programs) form pre- 
scribed by attachment M of OMB Cir- 
cular No. A-102 shall be used by gov- 
ernments in applying for any grant 
whose purpose is soley or primarily 
construction, land acquisition, or land 
development. : 


§ 74.126 Application for Federal assistance 
(short form) for governmental organi- 
zations. 

The applicant for Federal assistance 
(short form) form prescribed by at- 
tachment M of OMB Circular No. A- 
102 shall be used by governments in 
applying for any single-purpose one- 
time grant of less than $10,000 not re- 
quiring clearinghouse review, an envi- 
ronmental impact statement, or the 
relocation of persons, businesses, or 
farms. Granting agencies may, at their 
discretion, authorize or prescribe this 
form for applications for larger 
amounts. 


§ 74.127 Authorized forms and instruc- 
tions. for nongovernmental organiza- 
tions. 


Nongovernmental organizations 
shall use application forms and 
instructions prescribed by the grant- 
ing agency, except that the facesheet 
of such applications shall be standard 
form 424 for grants under programs 
covered by attachment A. part I, of 
OMB Circular No. A-95. 


Subpart O—Property 
GENERAL 


§ 74.130 Scope and applicability of this 
subpart. 


(a) Except as explained in para- 
graphs (c), (d), and (e) of this section 
this subpart’ applies to real property, 
equipment, and supplies acquired with 
grant support. To be considered ac- 
quired with grant support, some or all 
of the property’s acquisition cost must 
be a direct cost under the grant, a sub- 
grant, or a cost-type contract and must 
be either borne by grant funds or 
counted toward satisfying a grant cost- 
sharing or matching requirement. - 
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{b) This subpart also deals with in- 
ventions, patents, and copyrights aris- 
ing out of activities assisted by a grant 
or subgrant. 

(ec) This subpart does not apply to— 

(1) Property for which only depreci- 
ation or use allowances are charged; 

(2) Property donated entirely as a 
third-party in-kind contribution (as 
defined in § 74.51); or 

(3) Equipment or supplies acquired 
primarily for sale or rental rather 
than for use. 

(d) Equipment or supplies acquired 
by a contractor under a grant or sub- 
grant shall be subject to this subpart 
only if, by terms of the contract, title 
vests in the grantee or subgrantee. 

(e) For research grants that are sub- 
ject to an institutional cost-sharing 
agreement (see § 74.50(b)), real proper- 
ty, equipment, and supplies shall be 
subject to this subpart only if at least 
some part of the acquisition cost is 
borne as a direct cost by Federal grant 
funds. 


§ 74.131 Prohibition against additional re- 
quirements. 


Recipients may follow their own 
property management policies and 
procedures: Provided, They observe 
the requirements of this subpart. 
Awarding parties may not impose on 
recipients property requirements (in- 
cluding property reporting require- 
ments) not authorize by this subpart, 
unless specifically required by Federal 
statutes or Executive Orders. 


§ 74.132 Definitions. 


As used in this subpart: 

“Acquisition” of property includes 
purchase, construction, or fabrication 
of property, but does not include 
rental of property or alterations and 
renovations of real property. 

“Acquisition cost” of an item of pur- 
chased equipment means the net in- 
voice price of the equipment, including 
the cost of modifications, attach- 
ments, accessories, or auxiliary appa- 
ratus necessary to make the equip- 
ment usable for the purpose for which 
it was acquired. Other charges such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in- 
surance shall be included in or ex- 
cluded from the unit acquisition cost 
in accordance with the regular ac- 
counting practices of the organization 
purchasing the equipment. If the item 
is acquired by trading in another item 
and paying an additional amount, “ac- 
quisition cost” means the amount re- 
ceived for trade-in plus the additional 
outlay. 

“Amount received for trade-in” of an 
item of equipment traded in for re- 
placement equipment means. the 
amount that would have been paid for 
the replacement equipment without a 
trade-in minus the amount paid with 


the trade-in. The term refers to the 
actual difference, not necessarily the 
trade-in value shown on an invoice. 

“Equipment” means tangible person- 
al property having a useful life of 
more than one year and an acquisition 
cost of $300 or more per unit except 
that organizations subject to Cost Ac- 
counting Standards Board (CASB) 
regulations may use the CASB stand- 
ard of $500 or more per unit and 
useful life of two years. An organiza- 
tion may use its own definition of 
equipment: Provided, That such defi- 
nition would at least include all tangi- 
ble personal property as defined 
herein. 

“Personal property” means property 
of any kind except real property. It 
may be tangible—having physical exis- 
tence, or intangible—having no physi- . 
cal existence, such as patents, inven- 
tions, and copyrights. 

“Real property” means land, includ- 
ing land improvements, structures and 
appurtenances thereto, but excluding 
movable machinery and equipment. 

“Replacement equipment” means 
property acquired to take the place of 
other equipment. To qualify as re- 
placement equipment, it must serve 
the same function as the equipment 
replaced and must be of the same 
nature or character, although not nec- 
essarily the same model, grade, or 
quality. 

“Supplies” means all tangible per- 
sonal property other than equipment. 


§74.133 Title to real property, equipment, 
and supplies. 

Subject to the obligations and condi- 
tions set forth in this subpart, title to 
real property, equipment, and supplies 
acquired under a grant or subgrant 
shall vest, upon acquisition, in the 
grantee or subgrantee respectively. 


REAL PROPERTY 


§ 74.134. Real property. 


Except as otherwise provided by fed- 
eral statutes, real property to which 
this subpart applies shall be subject to 
the following requirements, in addi- 
tion to any other requirements im- 
posed by the terms of the grant: 

(a) Use. The property shall be used 
for the originally authorized purpose 
as long as needed for that purpose. 
When no longer so needed, approval of 
the granting agency may be requested 
to use the property for other purposes. 
Use for other purposes shall be limited - 
to: 

(1) Projects or programs supported 
by other Federal grants or assistance 
agreements. 

(2) Activities not supported by other 
Federal grants or assistance agree- 
ments but having, nevertheless, pur- 
poses consistent with those of the leg- 
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islation under which the original grant 
was made. 

(b) Transfer of title. Approval may 
be requested from the granting agency 
to transfer title to an eligible third 
party for continued use for authorized 
Purposes in accordance with para- 
graph (a) of this section. If approval is 
permissable under Federal. statutes 
_ and is given, the terms of the transfer 
shall provide that the transferee shall 
assume all the rights and obligations 
of the transferor set forth in this sub- 
part or in other terms of the grant or 
suberant. 

(c) Disposition. When the real prop- 
erty is no longer to be used as pro- 
vided in paragraphs (a) and (b) of this 
section, the disposition instructions of 
the granting agency shall be followed. 
Those instructions will provide for one 
of the following alternatives: 

(1) The property shall be sold and 
the Federal Government shall be paid 
an amount computed by multiplying 
the Federal share of the property (see 
§ 74.142) times the proceeds from sale 
(after deducting actual and reasonable 
selling and fix-up expenses, if any, 
from the sales proceeds). Proper sales 
procedures shall be used that provide 
for competition to the extent practica- 
ble and result in the highest possible 
return. ; 

(2) The recipient shall have the 
option either of selling the property in 
accordance with paragraph (c)(1) of 
this section or of retaining title. If 
title is retained, the Federal Govern- 
ment shall be paid an amount comput- 
ed by multiplying the market value of 
the property by the Federal share of 
the property. 

(3) The recipient shall transfer the 
title to either the Federal Government 
or an eligible non-Federal party 
named by the granting agency. The 
grantee shall be entitled to be paid an 
amount computed by multiplying the 
market value of the property by the 
. non-Federal share of the property. If 
the property belonged to a subgrantee, 
see § 74.143 for subgrantee’s share. 


EQUIPMENT AND SUPPLIES 


§$74.135 Exemptions for equipment and 
supplies subject to certain statutes. 


(a) Some Federal statutes, in certain 
circumstances, permit title to equip- 
ment or supplies acquired with grant 
funds to vest in the recipient without 
further obligation to the Federal Gov- 
ernment or on such terms and condi- 
tions as deemed appropriate. An exam- 
ple of such a statute is the Federal 
Grant and Cooperative Agreement Act 
of 1977, Pub. L. 95-224, which provides 
this authority for equipment and sup- 
plies purchased with the funds of 


grants (and Federal contracts and co- | 


operative agreements) for the conduct 
of basic or applied scientific research 
at nonprofit institutions of higher 
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education or at nonprofit organiza- 
tions whose primary purpose is the 
conduct of scientific research. 

(b) If equipment is subject to a stat- 
ute of the kind described in paragraph 
(a) of this section, it shall be exempt 
from the requirements in the remain- 
ing sections of this subpart. However, 
an item of such equipment having a 
unit acquisition cost of $1,000 or more 
shall be subject to § 74.136, concerning 
rights to require transfer, and, while 
subject to such a right, to the rules on 
replacement in § 74.138. 

(c) If supplies are subject to a stat- 
ute of the kind described in paragraph 
(a) of this section, they shall be 
exempt from all provisions of the re- 
mainder of this subpart which would 
otherwise apply. 


§74.136 Rights to require transfer of 
equipment, 

(a) HEW right. For items of- equip- 
ment having a unit acquisition cost of 
$1,000 or more, the granting agency 
shall have the right to require transfer 
of the equipment (including title) to 
the Federal Government or to an eligi- 
ble non-Federal party named by the 
granting agency. This right will nor- 
mally be exercised by HEW granting 
agencies only if the project or pro- 
gram for which the equipment was ac- 
quired is transferred from one grantee 
to another. The right shall be subject 
to the following conditions: 

(1) In order for the granting agency 
to exercise the right, a specific notice 
that it is exercising the right or con- 
sidering doing so must be issued no 
later than the 120th day after the end 
of HEW grant support for the project 
or program for which the equipment 
was acquired. Furthermore: 

di) If the equipment is eligible for 
the exemptions in § 74.135 and ceases 
to be needed for the project or pro- 
gram for which it was acquired while 
the project or program is still being 
performed by the recipient, the notice 
must have been received by the grant- 
ee while the equipment was still 
needed for that project or program. 

(ii) If the equipmient is not eligible 
for those exemptions, the notice must 
have been received by the grantee 
before other permissible disposition of 
the equipment took place in accord- 
ance with § 74.139. 

(2) If the right is exercised, the 
grantee shall be entitled to be paid 
any reasonable, resulting shipping or 
storage costs incurred, plus an amount 
computed by multiplying the market 
value of the equipment by the non- 
Federal share of the equipment. (See 
§§ 74.142 and 74.143.) 

(b) Right of parties awarding sub- 
grants. When a grantee awards a sub- 
grant, it may reserve for itself a right 
similar to that in paragraph (a) of this 
section for items of equipment having 
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a unit acquisition cost of $1,000 or 
more which are acquired under that 
subgrant. Without the approval of the 
granting agency, the right may be ex- 
ercised only if the project or program 
for which the equipment was acquired 
is transferred to another subgrantee 
and only for the purpose of transfer- 
ring the equipment to the new sub- 
grantee for continued use in the proj- 
ect or program, 

(c) Equipment lists. If at any time an 
awarding party is considering exercis- 
ing its right to require transfer of 
equipment, it may require the recipi- 
ent to furnish it a listing of all items 
of equipment that are subject to the 
right. This will enable the awarding 
party to determine which items, if 
any, should be transferred. 


§ 74.137 Use of equipment. 


(a) Basic rule, Equipment which has 
not been transferred under § 74.136 
shall be used by the recipient in the 
project or program for which it was 
acquired as long.as needed, whether or 
not the project or program continues 
to be supported by Federal funds. 
When no longer needed for the origi- 
nal project or program, the recipient 
shall use the equipment, if needed, in 
other projects or programs currently 
or previously sponsored by the Federal 
Government, in the following order of 
priority: 

(1) Projects or programs currently or 
previously sponsored by the same 
granting agency. 

(2) Projects or programs currently or 
previcusly sponsored by other Federal 
agencies. 

(b) Shared use [lf equipment is being 
used less than full time in the project 
or program for which it was originally 
acquired, the recipient shall make it 
available for use in other projects or 
programs currently or previously spon- 
sored by the Federal Government: 
Provided, Such other use will not in- 
terferé with the work on the original 
project or program. First preference 
for such other use shall be given to 
other projects or programs sponsored 
by the same granting agency. id 

(c) Use by other recipients. When the 
recipient can no longer use the equip- 
ment as required by paragraph (a) of 
this section, it may voluntarily make 
the equipment available for use on 
projects or programs currently or pre- 
viously sponsored by the Federal Gov- 
ernment which the recipient is sup- 
porting through subgrants or through 
non-Federal grants. If the recipient is 
a subgrantee, it may also voluntarily 
make the equipment available for use 
on projects or programs currently or 
previously sponsored by the Federal 
Government which are being conduct- 
ed or supported by the grantee. 

(d) Other uses. Unless the granting 
agency provides otherwise, while 


FEDERAL REGISTER, VOL. 43, NO. 149—WEDNESDAY, AUGUST 2, 1978 





34096 


equipment is being used as described 
in the preceding paragraphs of this 
section, it may also be used part time 
for other purposes. However, use as 
described in those paragraphs shall be 
given priority over other uses. 


§ 74.138 Replacement of equipment. 


(a) Equipment may be exchanged 
for replacement equipment if needed. 
The replacement may take place 
either through trade-in or through 
sale and application of the proceeds to 
the acquisition cost of the replace- 
ment equipment. In either case, the 
transaction must be one which a pru- 
dent person would make in like cir- 
cumstances. 

(b) If an additional outlay to acquire 


the replacement equipment is charged: 


as a direct cost to either Federal funds 
or required cost-sharing or matching 
under a Federal award, the replace- 
ment equipment shall be subject to 
whatever property requirements or ex- 
emptions are applicable to that award. 
If the award is a grant from HEW, the 
full acquisition cost of the replace- 
ment equipment shall determine 
which provisions of this subpart apply. 

(c) For any replacement not covered 
by paragraph (b) of this section, the 
provisions of this subpart applicable to 
the equipment replaced shall carry 
over to the replacement equipment. 
However, none of the provisions of 
this subpart shall carry over if (1) the 
Federal share of the equipment re- 
placed was 10 percent or less or (2) the 
product of that share times the 
amount received for trade-in or sale is 
$100 or less. 


§ 74.139 Disposition of equipment. 

When original or replacement equip- 
ment is no longer to be used in pro- 
jects or programs currently or previ- 
ously sponsored by the Federal Gov- 
ernment, disposition of the equipment 
shall be made as follows: 

(a) Equipment with a unit acquisi- 
tion cost of less than $1,000 and equip- 
ment with no further use value. The 
‘equipment may be retained, sold, or 
otherwise disposed of, with no further 
obligation to the Federal Government. 

(b) All other equipment. (1) The 
equipment may be retained or sold, 
and the Federal Government shall 
have a right to an amount calculated 
by multiplying the current market 
value or the proceeds from sale by the 
Federal share of. the equipment (see 
§ 74.142). If part of the Federal share 
in the equipment came from an award 
under which the exemptions in 
§ 74.135 were applicable, the amount 
due shall be reduced pro rata. In any 
case, if the equipment is sold, $100 or 
10 percent of the total sales proceeds, 
whichever is greater, may be deducted 
and retained from the amount other- 
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wise due for selling and handling ex- 
penses. 

(2) If the grantee’s project or pro- 
gram for which or under which the 
equipment was acquired is still receiv- 
ing grant support from the same Fed- 
eral program and if the granting 
agency approves, the net amount due 
may be used for allowable costs of that 
project or program. Otherwise, the net 
amount must be remitted to the grant- 
ing agency by check. 


§ 74.140 Equipment management require- 
ments. 


Procedures for managing equipment 
(including replacement equipment) 
until transfer, replacement, or disposi- 
tion takes place shall, as a minimum, 
meet the following requirements: 

(a) Property records shall be main- 
tained accurately. (Retention and 
access requirements for these records 
are explained in subpart D of this 
part.) For each item of equipment, the 
records shall include: 

(1) A description of the equipment, 
including manufacturer’s model 
number, if any. 

(2) An identification number, such 
as the manufacturer’s serial number. 

(3) Identification of the grant under 
which the recipient acquired the 
equipment. 

(4) The information needed to calcu- 
late the Federal share of the equip- 
ment. (See § 74.142.) 

(5) Acquisition date and unit acquisi- 
tion cost. 

(6) Location, use, and condition of 
the equipment and the date the infor- 
mation was reported. 

(7) All pertinent information on the 
ultimate transfer, replacement, or dis- 
position of the equipment. 

(b) A physical inventory of equip- 
ment shall be taken and the results 
reconciled with the property records 
at least once every 2 years to verify 
the existence, current utilization, and 
continued need for the equipment. A 
statistical sampling basis is acceptable. 
Any differences between quantities de- 
termined by the physical inspection 
and those shown in the accounting 
records shall be investigated to deter- 
mine the causes of the differences. 

(c) A control system shall be in 
effect to insure adequate safeguards to 
prevent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented. 

(d) Adequate maintenance proce- 
dures shall be implemented to keep 
the equipment in good condition. 

(e) Where equipment is to be sold 
and the Federal Government is to 
have a right to part or all of the pro- 
ceeds, selling procedures shall be es- 
tablished which will provide for com- 
petition to the extent practicable and 
result in the highest possible return. . 


§$74.141 Supplies. 


(a) If supplies exceeding $1,000 in 
total aggregate market value are left 
over upon termination or expiration of 
the grant or subgrant for which they 
were acquired and the supplies are not 
needed for any project or program 
currently or previously sponsored by 
the Federal Government, the grant 
shall be credited by an amount com- 
puted by multiplying the Federal 
share of the supplies times the current 
market value or, if the supplies are 
sold, the proceeds from sale. If the 
supplies are sold, 10 percent of the 
proceeds may be deducted and re- 
tained from the credit, for selling and 
handling expenses. 

(b) For possible exemptions from 
this section, see § 74.135. 


FEDERAL SHARE OF REAL PROPERTY, 
EQUIPMENT, AND SUPPLIES 


§ 74.142 Federal share of property. 


Several sections of this subpart re- 
quire a determination of-the Federal 
(or non-Federal) share of real proper- 
ty, equipment, or supplies. In making 
such a determination, the following 
principles shall be observed: 

(a) General. (1) Except as explained 
in the succeeding paragraphs of this 
section, the Federal share of the prop- 
erty shall be the same percentage as 
the Federal share of the acquiring 
party’s total costs under the grant 
during the grant or subgrant year (or 
other funding period) to which the ac- 
quisition cost of the property was 
charged. For this purpose, “costs 
under the grant” means allowable 
costs which are either borne by the 
grant or counted towards satisfying a 
cost-sharing or matching requirement 
of the grant. Only costs are to be 
counted—not the value of third-party 
in-kind contributions. Moreover, if the 
property was acquired by a grantee 
that awarded subgrants, costs incurred 
by its subgrantees shall be included 
only to the extent borne by the sub- 
grants. (For example, if a subgrantee 
incurred $200,000 of project costs, of 
which $150,000 was borne by the sub- 
grant, only the $150,000 shall be in- © 
cluded in the grantee’s costs.) 

(2) If the property is acquired by a 
subgrantee, the Federal share of the 
subgrantee’s costs under the grant and 
hence of the property shall be calcu- 
lated by multiplying the Federal share 
of the grantee’s costs by the latter’s 
share of the subgrantee’s costs. For 
example, if the Federal share of a 
grantee’s costs is 50 percent and the 
subgrant bears only 50 percent of a 
subgrantee’s costs, then the Federal 
share of that subgrantee’s costs (and 
of the property acquired by that sub- 
grantee) is 25 percent. 

(b) Property acquired only partly 
under a grant. (1) Sometimes only a 
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part of the acquisition cost of an item 
of property is borne as a direct cost by 
the grant or counted as a direct cost 
towards a cost-sharing or matching re- 
quirement. The remainder might, for 
example, represent voluntary cost 
sharing or matching, or it might be 
charged to a different activity. Occa- 
sionally, the amount paid for the 
property is ory a part of its value, 
and the remainder is donated as an in- 
kind contribution by the party that 
provided the property. 

(2) To calculate the Federal share of 
such property, first determine the 
Federal share of the acquiring party’s 
total costs under the grant, as ex- 
plained in the paragraph (a) of this 
section. Then multiply that share by 
the percentage of the property’s acqui- 
sition cost (or its market value, if the 
item was partly donated) which was 
borne as a direct cost by the grant or 
counted as a direct cost towards a cost- 
sharing or matching requirement. 

(c) Replacement equipment. The 
Federal share of replacement equip- 
ment shall be calculated as follows: 

(1) Step 1. Determine the Federal 
share (percentage) of the equipment 
replaced. 

(2) Step 2. Determine the percentage 
of the replacement equipment’s cost 
that was covered by the amount re- 
ceived for trade-in or the sales pro- 
ceeds from the equipment replaced. 

(3) Step 3. Multiply the step 1 per- 
centage by the step 2 percentage. 

(4) Step 4. If an additional outlay for 
the replacement equipment was 
charged as a direct cost either to HEW 
grant funds or to required cost-sharing 
or matching funds, calculate the Fed- 
eral share attributable to that addi- 
tional outlay as explained in para- 
graph (b)(2).of this section. Add that 
additional percentage to the step 3 
percentage. 

(dad) Institutional cost-sharing agree- 
ments. If a grant is subject to an insti- 
tutional cost-sharing agreement (see 
§ 74.130(e)), the Federal share of prop- 
erty acquired under the grant shall be 
calculated as though there were no 
cost-sharing requirement applicable to 
the grant (that is, as if all the gran- 
tee’s cost sharing were voluntary). 


§$74.143 Subgrantee’s share of market 
value or sales proceeds. 


Where this subpart requires a shar- 
ing of the market value or sales pro- 
ceeds of property acquired under a 
subgrant, the non-Federal share shail 
be proportionally divided between the 
grantee and the subgrantee. The sub- 
grantee shall be entitled to the 
amount it would have received or re- 
tained if the award to it had been 
made directly by the Federal Govern- 
ment. The remainder of the non-Fed- 
eral share shall belong to the grantee. 
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INTANGIBLE PERSONAL PROPERTY 


§ 74.144 Inventions and patents. 


HEW’s regulations on inventions 
and patents arising out of activities as- 
sisted by a grant are set forth in parts 
6 and 8 of this title. 


§ 74.145 Copyrights. 


(a) Works under grants. Unless oth- 
erwise provided by the terms of the 
grant, when copyrightable material is 
developed in the course of or under a 
grant, the grantee is free to copyright 
the material or permit others to do so. 

(bo) ‘Works under subgrants. Unless 
otherwise provided by the terms of the 
grant or subgrant, when copyrightable 
material is developed in the course of 
or under a subgrant, the subgrantee is 
free to copyright the material or 
permit others to do so. 

(c) HEW rights. If any copyrightable 
material is developed in the course of 
or under a HEW grant or subgrant, 
HEW shall have a royalty-free, nonex- 
clusive, and irrevocable right to repro- 
duce, publish, or otherwise use, and to 
authorize others to use, the work for 
Federal Government purposes. A 
grantee awarding a subgrant may re- 
serve a similar right for itself with re- 
spect to copyrightable material devel- 
oped under that subgrant. 

(d) Exemption of student-developed 
works. HEW awards training grants 
and other kinds of grants under which 
individuals are provided stipends or 
other financial assistance for the pri- 
mary purpose of aiding them to fur- 
ther their education or training. 
Except as provided by the terms of the 
grant, copyrightable material devel- 
oped by an individual or group of indi- 
viduals in the course of education or 
training pursued with such assistance 
shall not be subject to the HEW right 
described in paragraph (c) of this sec- 
tion, unless the development of the 
material also receives other forms of 
support under the same or another 
HEW erant (such as a research grant). 


Subpart P—Procurement Standards 


§ 74.160 Scope of subpart; terminology. 


(a) This subpart contains standards 
for use by recipients in establishing 
procedures for the procurement of 
supplies, equipment, construction, and 
other services whose cost is borne in 
whole or in part as a direct cost by 
Federal grant funds. 

(b) No additional procurement 
standards or requirements shall be im- 
posed by awarding parties upon recipi- 
ents unless specifically required by 
Federal statutes or Executive Orders. 

(c) As used in this subpart: 

(1) “Formal advertising” refers to 
that procurement method which in- 
volves adequate purchase description, 
sealed bids, and public opening of bids. 
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(2) “Negotiation” refers to any 
method of procurement other than 
formal advertising. 


§ 74.161 General. 


(a) Recipients may use their own 
procurement policies: Provided, That 
procurements subject to this subpart 
are made in accordance with the 
standards in this subpart. 

(b) The standards in this subpart do 
not relieve the recipient of the con- 
tractual responsibilities arising under 
its contracts. The recipient is the re- 
sponsible authority, without recourse 
to HEW, regarding issues arising out 
of its procurements. This includes but 
is not limited to: Disputes, claims, pro- 
tests of award, source evaluation, or 
other matters of a contractual nature. 
Matters concerning violation of law 
are to be referred to such local, State, 
or Federal authority as may have 
proper jurisdiction. 


§ 74.162 Code of conduct. 


(a) The recipient shall maintain a 
code or standards of conduct that 
shall govern the performance of its of- 
ficers, employees or agents engaged in 
the awarding and administration of 
contracts that are subject to this sub- 
part. The code or standards shall pro- 
vide for disciplinary actions to be ap- 
plied for violations of the code or 
standards by the recipient’s officers, 
employees, or agents. For governmen- 
tal recipients, such disciplinary actions 
are required only to the extent other- 
wise permissible under the Govern- 
ment’s laws, rules, or regulations. To 
the extent permissible under its laws, 
rules, or regulations, the governmental 
recipient shall also provide for actions 
to be taken against contractors or 
their agents who wrongfully take part 
in a violation of the code or standards 
of conduct. 

(b) The recipient’s officers, employ- 
ees or agents shall neither solicit nor 
accept gratuities, favors, or anything 
of monetary value from contractors or 
potential contractors. This is not in- 
tended to preclude bona-fide institu- 
tional fund-raising activities. 

(c) No employee, officer, or agent of 
a nongovernmental recipient shall par- 
ticipate in the selection, award, or ad- 
ministration of a contract subject to 
this subpart where, to his or her 
knowledge, any of the following has a 
financial interest in that contract: 

(i) The employee, officer, or agent; 

(ii) Any member of his or her imme- 
diate family; : 

(iii) His or her partner; 

(iv) An organization in which any of 
the above is an officer, director, or em- 
ployee; 

(v) A person or organization with 
whom any of the above individuals is 


. negotiating or has any arrangement 


concerning prospective employment. 
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§ 74.163 Free competition. 


(a) All procurement transactions 
shall be conducted in a manner to pro- 
vide, to the maximum extent practica- 
ble, open and free competition. 

(b) The recipient should be alert to 
organizational conflicts of interest or 
noncompetitive practices among con- 
tractors that may restrict or eliminate 
competition or otherwise restrain 
trade. In particular, a contractor that 
develops or drafts specifications, re- 
quirements, a statement of work, an 
invitation for bids or a request for pro- 
posals for a particular procurement by 
@ nongovernmental recipient should 
be excluded from competing for that 
procurement except when, upon re- 
quest of the recipient, the granting 
agency waives this requirement for a 
particular procurement. 

(c) Solicitations shall clearly set 
forth all requirements that the 
bidder/offerer must fulfill in order for 
his bid/offer to be evaluated. Awards 
shall be made to the _ responsible 
bidder/offeror whose bid/offer is re- 
sponsive to the solicitation and is most 
advantageous to the recipient, price 
and other factors considered. Factors 
such as_ discounts, transportation 
costs, and taxes may be considered in 
determining the lowest bid. Any and 
all bids/offers may be rejected when it 
is in the recipient’s interest to do so, 
and, in the case of governmental recip- 
ients, such rejections are in accord- 
ance with the government’s applicable 
law, rules, or regulations. 


§ 74.164 Procedural requirements. 


The recipient shall establish pro- 
curement procedures which provide 
for, as a minimum, the following: 

(a) Proposed procurement actions 
shall follow a procedure to assure that 
unnecessary or duplicative items are 
not purchased. Where appropriate, an 
analysis shall be made of lease and 
purchase alternatives to determine 
which would be the most economical, 
practical procurement. 

(b) Solicitations for goods and ser- 
vices shall be based upon a clear and 
accurate description of the technical 
requirements for the material, prod- 
uct, or service to be procured. Such de- 
scription shall not, in competitive pro- 
curements, contain features which 
unduly restrict competition. “Brand 
name or equal” description may be 
used as a means to define the perform- 
ance or other salient requirements of a 
procurement, and when so used the 
specific features of the named brand 
which must be met by bidders/offer- 
ors should be clearly specified. 

(c) Where applicable, section 7(b) of 
the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450e(b)) shall be observed. 

(d) Positive efforts shall be made by 
procuring parties to utilize small busi- 


RULES AND REGULATIONS 


ness and minority-owned business 
sources of supplies and services. Such 
efforts should allow these sources the 
maximum feasible opportunity to com- 
pete for contracts subject to this sub- 
part. 

(e) The type of procuring instru- 
ments used—e.g., fixed-price contracts, 
cost reimbursable contracts, purchase 
orders, incentive contracts—shall be 
determined by the recipient but must 
be appropriate for the particular pro- 
curement and for promoting the best 
interest of the grant project or pro- 
gram involved. The ‘“cost-plus-a-per- 
centage-of-cost” method of contract- 
ing shall not be used. 

(f) Contracts shall be made only 
with responsible contractors who pos- 
sess the potential ability to perform 
successfully under the terms and con- 
ditions of a proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. 

(g) The terms of the grant may re- 
quire that the following be submitted 
for prior approval of the granting 
agency if the aggregate expenditure is 
expected to exceed $5,000: (1) Any pro- 
posed sole source contract and (2) any 
contract which a nongovernmental re- 
cipient proposes to award after seek- 
ing competition but receiving only one 
bid or proposal. 

(h) Nongovernmental _ recipients 
should make some form of price or 
cost analysis in connection with every 
negotiated procurement action. Price 
analysis may be accomplished in var- 
ious ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the 
review and evaluation of each element 
of cost proposed by the offeror to de- 
termine reasonableness, allocability 
and allowability. 

(i) Procurement records and files for 
purchases in excess of $10,000 shall in- 
clude the following: 

(1) Basis for contractor selection; 

(2) Justification for lack of competi- 
tion when competitive bids or offers 
are not obtained; 

(3) Basis for award cost or price. 

(j) A system for contract administra- 
tion shall be maintained to ensure con- 


1 Advice and assistance regarding the use 
of small or minority businesses may be ob- 
—— from the following Federal organiza- 
tions: 

1. The Small Business Administration and 
its field offices. 

2. The Office of Minority Business Enter- 
prise, Department of Commerce. 

3. The Office of Facilities Engineering, 
HEW and its regional offices (for assistance 
in identifying minority-owned firms inter- 
ested in performing construction, alteration, 
or renovation work). - 

4. The Office for Civil Rights, HEW. 

5. The Office of Grants and Procurement, 


tractor conformance with terms, con- 
ditions and specifications of the con- 
tract, and to ensure adequate and 
timely followup of all purchases. 


§ 74.165 Requirement for governments to 
use formal advertising. 


(a) Except as provided in paragraph 
(b) of this section, in making procure- 
ments that are subject to this subpart, 
governmental recipients shall use 
formal advertising. AS 

(b) Procurements may be negotiated 
if it is not practicable or feasible to use 
formal advertising. Generally, such 


procurements may be negotiated _ if 
one or more of the following condi- 
tions prevail: 

(1) The public exigency will not 
permit the delay incident to advertis- 
ing. 


(2) The material or service to be pro- 
cured is available from only one 
person or firm. 

(3) The aggregate amount involved 
does not exceed $10,000. 

(4) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, coliege, 
or other educational institution. 

(5) The material or services are to be 
procured and used outside the limits 
of the United States and its posses- 
sions. 

(6) No acceptable bids have been re- 
ceived after formal advertising. 

(7) The purchases are for highly per- 
ishable materials or medical supplies, 
for material or services where the 
prices are established by law, for tech- 
nical items or equipment requiring 
standardization and interchangeability 
of parts with existing equipment, for 
experimental, developmental or re- 
search work, for supplies purchased 
for authorized resale, or for technical 
or specialized supplies requiring sub- 
stantial intitial investment for manu- 
facture. 

(8) Formal advertising is otherwise 
not practicable or feasible, and negoti- 
ation is authorized by applicable law, 
rules, or regulations. 

(c) Notwithstanding the existence of 
circumstances justifying negotiation, 
competition shall be obtained to the 
maximum extent practicable. 

(d) For every negotiated procure- 
ment in excess of $10,000 by a govern- 
mental recipient, written justification 
for the use of negotiation in lieu of 
formal advertising shall be included in 
the government’s procurement records 
and files, in addition to the informa- 
tion required by § 74.164(i). The justi- 
fication may be on a class basis, i.e., 
covering a group of related or similar 
contracts, or it may be on an individu- 
al contract basis. 


§ 74.166 Contract provisions. 


(a) Scope. This section contains re- 
quirements relating to provisions that 
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must be included in contracts that are 
subject to this part. The requirements 
shall also apply to subcontracts of any 
tier under such contracts, and the 
term “contracts” in this section shall 
be construed as including subcon- 
tracts. + 

(b) General. All contracts shall con- 
tain sufficient provisions to define a 
sound and complete agreement. 

(c) Administrative remedies for vio- 
lations. Contracts in excess of $10,000 
shall contain contractual provisions or 
conditions that will allow for adminis- 
trative, contractual or legal remedies 
in instances in which contractors vio- 
late or breach contract terms, and pro- 
vide for such remedial actions as ap- 
propriate. 

(d) Termination provisions. Con- 
tracts in excess of $10,000 shall con- 
tain suitable provisions for termina- 
tion by the party awarding the con- 
tract, including the manner by which 
termination will be effected and the 
basis for settlement. These contracts 
shall describe conditions under which 
the contract may be terminated for de- 
fault as well as conditions where the 
contract may be terminated because of 
circumstances beyond the control of 
the contractor. 

(e) £.0. 11246. Where applicable, 
construction contracts in excess of 
$10,000 shall contain a provision re- 
quiring compliance with Executive 
Order 11246, entitled “Equal Employ- 
ment Opportunity,” as amended by 
Executive Order 11375, and as supple- 
mented in Department of Labor regu- 
lations (41 CFR Part 60). 

(f) Copeland Act. Contracts in excess 
_ of $2,000 for construction or repair 
shall: include a provision for compli- 
ance with the Copeland “Anti-Kick- 
Back Act” (18 U.S.C. 874) as supple- 
mented in Department of Labor regu- 
lation (29 CFR Part 3). All suspected 
or reported violations shall be report- 
ed to the granting agency by the 
grantee. 

(g) Davis-Bacon Act. When required 
by the Federal legislation governing 
the grant program, all construction 
contracts in excess of $2,000 shall in- 
clude a provision for compliance with 
the Davis-Bacon Act (40 U.S.C. 276a to 
a-7) as supplemented by Department 
of Labor regulations (29 CFR Part 5). 
All suspected or reported violations 
shall be reported to the granting 
agency by the grantee. 

* ¢€h) Contract Work Hours and Safety 
Standards Act. All contracts subject to 
the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327 et seq.) 
shall include a provision requiring the 
contractor to comply with the applica- 
ble sections of the act and the Depart- 
ment of Labor’s supplementing regula- 
tions (29 CFR Parts 5 and 1926). 

(i) Inventions and patents. Con- 
tracts which may give rise to inven- 
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tions subject to parts 6 and 8 of this 
title shall include a provision requiring 
compliance with those parts. 

(j) Access to Records. Contracts that 
are subject to Subpart D of this part 
shall include a provision reflecting 
§ 74.24(c) on rights of access to the 
contractor’s records. 

(kK) Clean Air and Water Acts. Con- 
tracts in excess of $100,000 shall con- 
tain provisions requiring compliance 
with all applicable standards, orders, 
or regulations issued pursuant to the 
Clean Air Act as amended (42 U.S.C. 
1857 et seq.) and the Federal Water 
Pollution Control Act as amended (33 
U.S.C. 1251 et seq.). Violations shall be 
reported in writing to the appropriate 
regional office of the Environmental 


~ Protection Agency, and a copy of the 


report shall be submitted to the grant- 
ing agency. (See 40 CFR Part 15 for 
relevant regulations of the Environ- 
mental Protection Agency.) 


Subpart Q—Cost Principles 


§ 74.170 Scope of subpart. 


This subpart identifies the principles 
to be used in determining costs appli- 
cable to grants, subgrants, and cost- 
type contracts under grants and sub- 
grants. 


§ 74.171 Governments. 


The principles to be used in deter- 
mining the allowable costs of activities 
conducted or administered by govern- 
ments are in appendix C to this part. 


§ 74.172 Institutions of higher education. 


(a) Research and development. The 
principles for determining the allowa- 
ble costs of research and development 
work performed by institutions of 
higher education (other than for- 
profit institutions) are in part I of ap- 
pendix D to this part. 

(b) Training and other educational 
services. The principles for determin- 
ing the allowable costs of training and 
other educational services provided by 
institutions of higher education (other 
than for-profit institutions) are in part 
II of appendix D to this part. 

(c) Other activities. Appendix D to 
this part shall be used as a guide for 
determining the allowable costs of 
other activities conducted by institu- 
tions of higher education (other than 
for-profit institutions). 


§ 74.173 Hospitals. 


(a) Research and development. The 
principles for determining the allowa- 
ble costs of research and development 
work performed by hospitals are in 
Appendix E to this part. 

(b) Other activities. Appendix E to 
this part shall be used as a guide for 
determining the allowable costs of 
other activities conducted by hospi- 
tals. 
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§ 74.174 Other nonprofit organizations. 


(a) Nonconstruction awards. Under 
nonconstruction awards, the principles 
for determining the allowable costs of 
activities conducted by nonprofit orga- 
nizations other than institutions of 
higher education, hospitals, and gov- 
ernmental organizations are in Appen- 
dix F to this part. 

(b) Construction awards. Appendix 
F to this part shall be used as a guide 
for determining the allowable costs of 
work under construction awards to 
nonprofit organizations (other than 
institutions of higher education, hos- 
pitals and governmental organiza- 
tions). 


§ 74.175 Subgrants 
tracts. 


(a) The cost principles applicable to 
a subgrantee or cost-type contractor 
under an HEW grant will not necessar- 
ily be the same as those applicable to 
the grantee. For example, where a 
State government awards a subgrant 
or cost-type contract to an institution 
of higher education, Appendix D to 
this part would apply to the costs in- 
curred by the institution of higher 
education, even though Appendix C 
would apply to the costs incurred by 
the State. 

(b) The principles to be used in de- 
termining the allowable costs of work 
performed by for-profit organizations 
(other than hospitals) under cost-type 
contracts awarded to them under 
HEW grants are in 41 CFR Subpart 1- 
15.2. 


and cost-type con- 


§ 74.176 Costs allowable with approval. 


Each set of cost principles identifies 
certain costs that, in order to be al- 
lowable, must be approved by the 
granting agency. Other costs do not 
require approval. The following proce- 
dures govern approval of these costs. 

(a) When costs are treated as indi- 
rect costs (or are allocated pursuant to 
a government-wide cost allocation 
plan), acceptance of the costs as part 
of the indirect cost rate or cost alloca- 
tion plan shall constitute approval. 

(b)(1) When the costs are treated as 
direct costs, they must be approved in 
advance by the awarding party. 

(2) If the costs are specified in the 
budget, approval of the budget shall 
constitute approval of the costs. 

(3) If the costs are not specified in 
the budget, or there is no approved 
budget, the recipient shall obtain spe- 
cific prior approval in writing from the 
awarding party. For this purpose the 
prior approval procedures of § 74.102 
shall be followed, except that for for- 
mula or mandatory grants, the grant- 
ing agency’s written approval may be 
signed by any authorized official of 
the granting agency. 

(c) The awarding party may waive or 
conditionally waive the requirement 
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for its approval of the costs. Such a 
waiver shall apply only to the require- 
ment for approval. If, upon audit or 
otherwise, it is determined that the 
costs do not meet other requirements 
or tests for allowability specified by 
the applicable cost principles, such as 
reasonableness and necessity, the costs 
may be disallowed. 

(d) In the case of subgrants and cost- 
type contracts, no approval shall be 
-given which is inconsistent with the 
purpose or the terms of the Federal 
grant. 


[FR Doc. 78-21300 Filed 8-1-78; 8:45 am] 
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